GST in India

CA Pritam Mahure

Compilation of CGST Act, IGST Act, UTGST Act, Cess Act and CGST Rules alongwith
commentary on key provisions

7th Edition
4t September 2018

For feedback please write to info@Ilawgical.in

www.taxguru.in



Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

Index
Table of Contents

1. About the book and author..........cciveiiiciiiinesrresrrs s s s s e 12
2. How to read this boOK?.........cccciiiimiiirn s n s s s s s na i na 13
3. Overview Of GST ...cuiccrvemmnemmsmmmsnssnssanssnsssnsssnsssnssnnssnnssnsssnssnnssnnsnnns 14
3.1 Legislative framework ... ..o 14
3.2 Acts and Sections therein ..o 14
3.3 Overview Of CGST RUIES.....cuiiiiiiiiii e 15
3.5 Total Notifications and Circulars issued ........coovvviiiiiiiiiiiine 16
3.6 Things you must Know about GST ... e 17
3.7 RAtE Of GO ot 26
4. CGST Act, 2018 ...ccurucrurumrarimrarsamassasassasassasassasassasassasassasassasassasansas 30
1. Short title, extent and commencemMENT ... .ccvviiiiiiiii i i e 30
2. DEfiNIiONS ... 31
3. Officers under this ACt .....oviiiiii 67
4. Appointment of OffiCerS ..o 68
5. POWErS Of OffiCeIS e e 68
6. Authorisation of officers in certain circumstances ............cocoviiiiiiennnn 69
7. SCOPE Of SUPPIY e e 70
8. Tax liability on composite and mixed supplies ........ccooviiiiiiiiiiiinnnns 76
9. Levy and ColleCtion ....viieiii i e 77
10.ComMPOSITION [EVY .eii e e 80
11.Power to grant exemption from taX ....ccviiiiiiiiiiiii e 84

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

12.Time of supply Of GOOAS . vviiiiiiii e eaas 85
13.Time of suppPly Of SEIrVICES...uiiiiiii i e 88
14.Change in rate of tax in respect of supply of goods or services ............. 92
15.Value of taxable SUpPIY ..o 94
16.Eligibility and Conditions for taking Input Tax Credit............ccociviinvinnnns 99
17.Apportionment of credit and blocked credits ........ccoviiiiiiiiiiiiie, 104
18.Availability of credit in special circumstances........ccvveviiiiiiiiiiiiinenn, 120
19. Input tax credit of inputs and capital goods sent for job work............. 123
20.Manner of distribution of credit by Input Service Distributor ............... 125
21.Manner of recovery of credit distributed in €XCess ........cvvvvviiiiiiiinnnnn. 129
22.Persons liable for registration ... 129
23.Persons not liable for registration .........ccooiiiiiii 133
24.Compulsory registration in certain Cases ......coveviiiiiiiiiiiiiiiiii e 134
25.Procedure for registration........ccooeiiiiiiiii e 135
26.Deemed registration .....cvviiiiiii e 138
27.Special provisions relating to casual taxable and non-resident ............ 139
28.Amendment of registration .........ccoo i 141
29.Cancellation or suspension of registration...........ccooiiiiiiiiiiiiiiic i, 142
30.Revocation of cancellation of registration ..., 145
8 R 1= G | 1770 [ 147
32.Prohibition of unauthorised collection of tax..........ccovviiiiiiiiinns 151
33.Amount of tax to be indicated in tax invoice and other documents ...... 151
34.Credit and debit NOtES .....oviii 151

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

35.Accounts and other records ... ..o 154
36.Period of retention of accounts........ccooviiiiiiiiii 157
37.Furnishing details of outward supplieS........ccviiiiiiiiiiiii e 159
38.Furnishing details of inward supplies......cccoviiiiiiiiiiii e 161
39.Furnishing of retUrns ... e 164
AO.FIrSt FEEUIN Lt e 168
41.Claim of input tax credit and provisional acceptance thereof............... 168
42.Matching, reversal and reclaim of input tax credit ............ccociiiienin. 169
43.Matching, reversal and reclaim of reduction in output tax liability........ 172
N o U= | = o o 187
I T T= Y I = o U o o 188
46.Notice to return defaulters .......coooviiiiiiii 188
47.Levy Of [ate el .. e 188
48.Goods and services tax practitioners.......ccocvviviiiiiiiiii i 189
49.Payment of tax, interest, penalty and other amounts......................... 190
50.Interest on delayed payment of taX.....c.covviiiiiiiiiii e 196
51.Tax deduction @t SOUICE .....civiiiiiiiiiiiir e e e e e 197
52.Collection of tax @t SOUICE .....vriii e e 200
53.Transfer of input tax credit........oooiiiiii e 204
54.RefUNA Of TaX tiuuiiiiiiiiiiiiiii e aeraens 205
55.Refund in Certain CasSeS ....ouiiuiiiii i e e e e 214
56.Interest on delayed refunds.......c.ooiiiiiiiiiiii 215
57.Consumer Welfare FUNd ........coouiiiiiiiiine e e e e 216

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

58.Utilisation of FUNd ....oeeie e 216
59.Self-aSSESSMENE. . e it e 218
60.Provisional @ssesSSMENT ......ciiiiiiiii e 218
B61.Scrutiny Of retUMS .o e 220
62.Assessment of non-filers of returns .........coooiiiiiiii 221
63.Assessment of unregistered PersonNS......ccvvviiiiiiiiiii i 222
64.Summary assessment in certain special cases .......c.cceeviiiiiiiiiiiiee, 224
65.Audit by tax authorities. ... 225
B66.5pecial AUdit.. ..o e 227
67.Power of inspection, search and s€izure .........ccviiiiiiiiiiiiiii e 229
68.Inspection of goods in MOVEMENT ..o 234
69.POWEK t0 @rTeST .. 235

70.Power to summon persons to give evidence and produce documents... 237

71.ACCESS tO DUSINESS PremMISES . cuuiii i it e e e enens 238
72.0fficers to assist proper OffiCers ..o 239
73.Determination of tax not paid or short paid ..o 240
74.Determination of tax not paid or short paid .........c.covviiiiiiiiiiiicieen 243
75.General provisions relating to determination of tax.........ccvevviiiinnnnn. 247
76.Tax collected but not paid to Government ..........ccoiiiiiiiiiiiiiii e 250
77.Tax wrongfully collected and paid to Central or State..............cceevennen. 252
78.1Initiation of recovery proceedings ........ccviiiiiiiiii i 253
79.RECOVEINY Of LaX.ut ittt e aes 254
80.Payment of tax and other amount in instalments ...l 259

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

81.Transfer of property to be void in certain cases.........ccoeviiiiiiiiiiienns 260
82.Tax to be first charge on property .....cooiiiiiiiiiii e 260
83.Provisional attachment to protect revenue in certain cases................. 261
84.Continuation and validation of certain recovery proceedings............... 261
85.Liability in case of transfer of buSINESS......c.covviiiiiiiiiiii 263
86.Liability of agent and principal .......ccooiiiiiiii 264
87.Liability in case of amalgamation or merger of Companies.................. 264
88.Liability in case of Company in liquidation ...........c.coiiiiiiiiiii e, 265
89.Liability of directors of private Company ......ccoovviiiiiiiiiiiii e 266
90.Liability of partners of Firm to pay taX ....ccovvvviiiiiiiiiiiiiiii e 267
91.Liability of guardians, trustees, etC......cccoiiiiiiiiiiiii 267
92.Liability of Court of Wards, etC. ....ceiiiiiiiiii i e e 268
93.Special provisions regarding liability to pay tax, interest or penalty ..... 269
94 . Liability in Other CasSes .....coiiiiiii s 271
O D INIEIONS .ttt s 276
96.Authority for advance ruling ......coooviiiieiiii e 277
97.Application for Advance RUIING .....ccocviiiiiiiii i 277
98.Procedure on receipt of application........ccoooviiii i 278
99.Appellate Authority for Advance RUling ........coooiiiiiiiiiiiiii e 280
100.Appeal to Appellate AUuthority ....c.oiiiiii e 280
101.0rders of Appellate AUthOrity .....ccooeiiiii e 281
102.Rectification of Advance RUIING......ccoviiiiiiiiiiiiiiiiic e 282
103.Applicability of Advance RUIING ......ccoviiiiiiiiiiic e 282

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

104.Advance ruling to be void in certain circumstances ............ccvvevvinenn. 283
105.Powers of Authority and Appellate Authority ......ccoviiiiiiiiii, 284
106.Procedure of Authority and Appellate Authority .......c.ooiiiiiiiiinnn. 284
107.Appeals to Appellate AUthOrity ..o e 290
108.Powers of Revisional AUthOrity ....oviiiiiii e 295
109.Constitution of Appellate Tribunal and Benches thereof .................... 298
110.President and Members of Appellate Tribunal... etC.......cccvvviviiiinnnnn. 302
111.Procedure before Appellate Tribunal.........cocoiiiiiii e 308
112.Appeals to Appellate Tribunal ... e 310
113.0rders of Appellate Tribunal .....c.oviiiiiii 314
114.Financial and administrative powers of President............c.ccoceiieinennt. 316
115.Interest on refund of amount paid for admission of appeal ............... 316
116.Appearance by authorised representative ........c.ccooiiiiiiiiiiienn, 316
117.Appeal to High CoUrt. ..o e e 319
118.Appeal to SUPreme COUT ..uviiriiii i aee e e 321
119.Sums due to be paid notwithstanding appeal, etc. .....c.ccoceieiiieiininnnt. 322
120.Appeal not to be filed in certain Cases .......ccviiiiiiiiiiiii i 322
121.Non-appealable decisions and Orders .........ccooeviiiiiiiiiiii e eeees 323
122.Penalty for certain offences ..o 324
123.Penalty for failure to furnish information return..............ccooviiiinnnn. 328
124.Fine for failure to furnish statistics........c.coviiiiiii 329
125.General PeNAITY ..ocvi i e 329
126.General disciplines related to penalty ........ccoiiiiiiiiiiiii i 330

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

127.Power to impose penalty in certain CasesS.......covviiiiiiiiiiiiiiiiieieaan, 331
128.Power to waive penalty or fee or both....ccooviiiiiiiiiii 331

129.Detention, seizure and release of goods and conveyances in transit... 332

130.Confiscation of goods or conveyances and levy of penalty ................ 334
131.Confiscation or penalty not to interfere with other punishments ........ 337
132.Punishment for certain offences ..........cooiiiiiiiiii i 337
133.Liability of officers and certain other persons .........ccccoeviiiiiiiiiinnennn. 341
134.Cognizance of OffENCES. ... ..o 342
135.Presumption of culpable mental state........ccccoviiiiiiiii 342
136.Relevancy of statements under certain circumstances...................... 343
137.0ffences by COMPANIES .....ciuiiiiii e e e e e e raeeaes 344
138.Compounding Of OffENCES ...ivviiiiii i 345
139.Migration of existing taxXxpayers ......ccccviiiiiiiiiii e 348
140.Transitional arrangements for input tax credit..........c.ccociiiiieiininnn. 349
141.Transitional provisions relating to job work.........c.oooviiiiiiiiinnnn, 359
142.Miscellaneous transitional provisions..........ccooiiiiiiii i 362
143.J0D WOrK ProCedUIE . .viriiiiiiie i et e e anes 372
144.Presumption as to documents in certain cases .........c.ccvieiiiieiieinennn. 375
145.Admissibility of micro films, facsimile copies as evidence.................. 376
146.CommON POrtal ..o 378
2N D T=T=T o aT=Ta [ oy q o Lo = 378
148.Special procedure for certain proCeSSES......viviiiiiiiiiiiiiiiiiiiieaieeas 379
149.Goods and services tax compliance rating .........cocviiiiiiiiiiiiiiie e, 379

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

150.0bligation to furnish information return.............coooiiiiii e, 380
151.Power to collect StatiStiCs .......ccvviiiiiiiiiiii 383
152.Bar on disclosure of information ..o 383
153.Taking assistance from an expert .....ociii i 384
154.Power to take Samples ..o e 384
155.Burden Of Proof..ccui i 385
156.Persons deemed to be public servants........ccooiiiiiiiin 385
157.Protection of action taken under this ACt ........ccooviiiiiiiiiiii, 385
158.Disclosure of information by a public servant ...........c.ccoviiiiiiinnne. 385
159.Publication of information in respect of persons in certain cases........ 388

160.Assessment proceedings, etc., not to be invalid on certain grounds ... 389

161.Rectification of errors apparent on the face of record ............ccevvnenn. 390
162.Bar on jurisdiction of Civil COUMS......cciiiiiiiiiiii e 391
163.LeVY Of fEE i 392
164.Power of Government to make rules ..o 392
165.Power to make regulations ........cooiiiiiiii i 393
166.Laying of rules, regulations and notifications...........c.ccciiiiiiiiinnnnn. 393
167.Delegation Of POWEIS ... e e e 394
168.Power to issue instructions or direCtions..........coovviiiiiiiiiiinn, 394
169.Service of notice in certain circumstancCes.........ccvviiiiiiiiiei e 395
170.Rounding off of tax, etC....ccovriiiii i 396
171. Anti-profiteering MeasSUMe.....ci i e 397
172.Removal of difficulties .......cocoviiiiii 402

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

173.Amendment of Act 32 0f 1994 ... 402
174.Repeal and SaViNg .ocveiiiiiiii i i it 402
SCHEDULE-IL......ccoctmunmmmnnssmsnssssnnsmssnssssnssssansssnnsssnnsssnnnssnnnssnnnssnnnnnnns 406
SCHEDULE-II ....ooiuuccitmmnscassmmssnsssmmsssnsssmsssnssssssssssssssssnnnnnsssnnnnnsnnnnnnns 408
SCHEDULE-IIL....couuccctmmssaammmmssasssnmsssnsssmsssnnsssssssnsssssssnnnnnsssannnnssnnnnnns 413
5. IGST Act, 2018.....ccuvrummrinmmmssnmmssnssssnnssssnssssnssssnssssnnsssnnnssnnnssnnnnnns 416
1. Short title, extent and commencement ......cccvvviiiiiiii i 416
2. DefiNitiONS ... e 416
3. Appointment of OffiCars....coiiiiii i 421
4. Authorisation of officers ......ccooiiiiiii 421
5. Levy and ColleCtion ... e 422
6. Power to grant exemption from taX ....ccvviiiiiiiiiiiiii 423
7. Inter-State SUPPIY ..o e 425
8. Intra-State supply ..o 426
9. Supplies in territorial waters......ccooiiiiiii 427

10.Place of supply of goods other than supply of goods imported into, or
exported from INdia ....ooiviiiiii 428

11.Place of supply of goods imported into, or exported from India........... 429

12.Place of supply of services where location of supplier and recipient is in

13.Place of supply of services where location of supplier or location of

recipient is outside India ......coovniiiiiii 436

14.Special provision for payment of tax by a supplier of online information

and database access or retrieval SEIVICES ..uuiii i iiiiiiiiieraeaeeees 441

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

15.Refund of IGST paid on supply of goods to tourist leaving India.......... 443
16.Zer0 rated SUPPIY oo e 444
17.Apportionment of tax and settlement of funds ..........cccooiiiiiiiiinn. 444
18.Transfer of input tax credit......coiiiiiiiii 447

19.Tax wrongdfully collected and paid to Central Government or State

LT 0 YT oo 0T o 448
20.Application of provisions of Central Goods and Services Tax Act.......... 449
21.Import of services made on or after the appointed day ...................... 451
22.Power to MakKe FUIES ... 451
23.Power to make regulations ........ccciiiiiiiii 452
24.Laying of rules, regulations and notifications ............ccoooiiiiiiiiinn. 452
25.Removal of difficultieS......ccouiiiiiiii 453
6. Union Territory Goods and Services Tax Act, 2017.......ccccerrnnnnns 454
1. Short title, extent and commencement .....ccovvvviiiiiiii i 454
2. DefiNItiONS . e e 454
3. Officers under this ACt ... e 456
4. Authorisation of offiCers ......cooiiiiii 456
5. POWErS Of OffiCeIS .t e 456

6. Authorisation of officers of Central Tax as proper officer in certain

[ {81 153 7= i 0 457
7. Levy and ColleCtion ..o e 458
8. Power to grant exemption from taX ....ccoovviiiiiiiiiiiiii 460
9. Payment Of taX «ouviiii i e 461
10.Transfer of Input Tax Credit .....cooviiiiiiii e 462

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

11.0fficers required to assist proper officers ........ccovviiiiiiiiiiiiiiiiiieiene, 462

12.Tax wrongdfully collected and paid to Central Government or Union

territory GOVerNMENT. ..o i e 463
13, RECOVENY Of LaX .ttt 463
14, D iNItIONS e s 464
15.Constitution of Authority for Advance Ruling.........cccoviiiiiiiiiiiiiinnne, 464
16.Constitution of Appellate Authority for Advance Ruling.............ccooue.e. 465
17.Migration of existing taX payers ......ccooiiiiiiiii i 465
18.Transitional arrangements for Input Tax Credit .........coviviiiiiiininnnn. 466
19.Transitional provisions relating to job Work..........coooiiiiiiiiiiiiinnnne. 470
20.Miscellaneous transitional proviSionNS........ccooeviiviiiiiiiii e 473
21.Application of provisions of Central Goods and Services Tax Act.......... 479
22.Power t0 MaKe FUIES .. e e eas 481
23.General power to make regulations ........ccooiviiiiiiiic 481
24.Laying of rules, regulations and notifications ............cccoiiiiiiiiin. 481
25.Power to issue instructions or directions........cccovvviiiiiiii 482
26.Removal of difficulties........cooviiiiii 482
7. GST (Compensation To States) Act, 2017......ccccvvummrmnnnrnnnnsssnnnnns 484
8. Central Goods and Services Tax (CGST) Rules, 2017.........ccvue.u. 498

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

1. About the book and author

Special Thanks

- I am grateful to CA Sunil Gabhawalla under whose guidance I learnt Indirect

Taxes/GST

Also, would like to thank Suresh Nair (Partner, Ernst & Young) for guidance

I am grateful to CA lJigar Doshi, Partner and Bhadresh Vyas, Associate

Director of SKP Business Consulting LLP for valuable inputs

updating this edition.

I am grateful to CA Pratik Shah (Partner, Dhruva Advisors) for guidance

Author is thankful to CA Vaishali Kharde for her extensive contribution in

Author is thankful to CA Sachin Totla, CA Jaishree Kaltari, CA Shruti Golecha,

Sahil Tharani, Harsh Agrawal, Lavesh Solanki, Bhargav Amuru for support.

About Author

CA Pritam Mahure works in the field of GST and VAT since
more than a decade. Pritam has authored books on “"GST”
for Bharat Publication, CII and NBC.

Pritam has authored more than 100 articles in Business
Standard, Hindu, Business Line, Economic Times, Deccan
Herald, Sakal, Taxmann, Taxindiaonline etc.

Pritam has addressed more than 100 conferences/
seminars and 15,000 professionals on GST and VAT for
CII, ASSOCHAM, NASSCOM, MCCIA, ICAI, DGST, NACEN,
and Government offices across India, UAE, Oman, Kuwait

and Bahrain.

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

www.taxguru.in



Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

2. How to read this book?

- This book contains CGST Act, IGST Act, UTGST Act and Cess Act, and CGST
Rules.

- For notifications, Circulars, Press Releases, kindly refer cbic.gov.in

- ‘Orange’ colour is used for authors comments and key words in respective

sections are highlighted in bold.
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3. Overview of GST

3.1 Legislative framework

What CGST SGST IGST UTGST Cess

Supply Supply

Supply

Supply Supply

31 SGST
Acts

Legislation CGST Act

IGST Act UTGST Act Cess Act

State 5 UTs

Administra Central State
tion Authorities Authorities

Central
Authorities

Central
Authorities

Administrator

3.2 Acts and Sections therein

CGST/ SGST

174 sections
*3 Schedules
*162 Rules

UTGST
®26 sections

IGST Act

¢25 Sections

Cess Act

*14 sections
¢1 Schedule

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

3.3 Overview of CGST Rules

Name and
Definition (1 and 2)

Valuation (27 to
35)

Acounts and
records (56 to 58)

Refund (89 to 97)

Appeals and
revision (108 to
116)

E-way Bills (138)
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Composition (3 to
7)

ITC (36 to 46)

Returns (59 to 84)

Assessment and
audit (98 to 102)

Transitional
provisions (117 to
121)

Inspection, Search
and Seizure (139 to
141)

Offenses and
Penalties (162)

Registration (8 to
26)

Tax invoice, Debit
and credit notes
(47 to 55)

Payment of tax (85
to 88)

Advance Ruling
(103 to 107)

Anti-Profiteering
(122 to 137)

Demand and
recovery (142 to
161)
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3.5 Notifications and Circulars issued (as on 2.09.2018):

Particulars

Total

CGST IGST UTGST Cess

Notification- 69 73 69 9 220
Rate related

Notification 113 13 28 2 156
— Others

Circulars 75 3 0 1 79
Orders 13 13 1 - 27
Total 182 102 88 74 446

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

3.6 Things you must know about GST
In GST regime, all ‘supply’ such as sale, transfer, barter, lease, import of services
etc. of goods and/ or services made or agreed to be made for a
consideration will attract CGST (to be levied by Centre) and SGST (to be levied

by State).

As GST will be applicable on ‘supply’ the erstwhile taxable events such as

‘manufacture’, ‘sale’, ‘provision of services’ etc. will lose their relevance.

Further, certain supplies (specified in Schedule I), even if made without
consideration, such as permanent transfer of business assets on which credit
is availed, transaction with related or distinct entities, transactions with agent

etc. will attract GST.

In Schedule I of the CGST law, it is provided that gifts not exceeding INR
50,000/- in value in a financial year by an employer to an employee shall not
be treated as supply of goods or services or both. This provision could open a
Pandora’s Box as free canteen facilities, travel arrangements for employees,

irrespective of any threshold, may attract GST as they may not qualify as gifts.
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2. GST Payment in case of Unregistered Suppliers

Typically, the GST liability is to be discharged by the supplier of goods/ service

or both. However, in specific cases, the liability to pay tax is cast on the recipient
of the supply instead of the supplier. This is known as Reverse Charge

Mechanism (RCM).

There are two types of RCM proposed in GST law:

a. Section 9 (3) of the CGST Act - RCM is said to be applicable in respect of
specified services (12 services including transportation of goods by road
(GTA), advocate services, sponsorship, director etc specified by the GST
Council)

b. Section 9 (4) of the CGST Act - RCM is said to be applicable in cases of supply
by an unregistered supplier to a registered person, GST shall be paid by the
recipient under RCM. This provision is deferred till 30.09.2019. Further, now
in CGST (Amendment) Act, 2018 it is proposed that said provision to be made

applicable only for a certain notified class of registered persons

RCM will increase the compliance burden for the recipient as invoice and
payment voucher is required to be issued by the recipient [as per section 31 (3)

(f) and (g) of CGST Act].
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3. GST payable as per time of supply

The liability to pay CGST / SGST will arise at the time of supply as determined

for goods and services. In this regard, separate provisions prescribe what will
time of supply for goods and services. The provisions contemplate payment of
GST on supply of goods or services at the earliest of date of issuance of invoice
or prescribed last day by which invoice is required to be issued or date of receipt

of payment.

Given that there could be multiple parameters in determining ‘time’ of supply,
maintaining reconciliation between revenue as per financials and as per GST

could be a major challenge to meet for businesses.

The CGST Act provides that the ‘time of supply’, to the extent it relates to an
addition in the value of supply, by way of interest, late fee or penalty for delayed
payment, of any consideration, shall be on the date on which the supplier

receives such additional value.

By way of Notification No.66/2017-CT, all supplier of goods (and not services)
can pay GST on raising of invoices!. Hence, now GST is not payable at the time

of receipt of advance on supply of goods. However, in case of advance received

1 Earlier, relief was only provided to small suppliers vide Notification No. 40/2017-CT.
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for supply of services GST is still payable at the time of Supply (i.e. As per

Section 13 of the CGST Act.)

4. Determining Place of Supply could be the key

An intra-State supply of goods will attract Central GST and State GST whereas
an inter-State supply will attract IGST. Thus, it would be crucial to determine
whether a transaction is an ‘intra-State’ or ‘inter-State’ as taxes will be

applicable accordingly.

In this regard, the GST law provides separate provisions which will help an
assessee determine the place of supply for goods and services. Typically for
‘goods’ the place of supply would be location where the good are delivered.

Whereas for ‘services’ the place of supply would be location of recipient.

However, the IGST Act prescribes multiple scenarios (at section 10, 11, 12, 13,
14 and 16) such as supply of services in relation to immovable property, services
to and by SEZ etc. wherein this generic principle will not be applicable and
specific provisions will determine the place of supply. Thus, businesses will have
to scroll through all the place of supply provisions before determining the place

of supply.

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

At section 77 of CGST Act and 19 of IGST Act its specifically provides that interest
will not be payable on delayed payment of say CGST and SGST if taxpayer has
wrongly paid IGST. However, a specific provision, for automatic inter-
Governmental adjustment, in cases of wrong payment of GST would be

welcome.

5. Valuation in GST

GST would be payable on the ‘transaction value’. Transaction value is the price
actually paid or payable for the said supply of goods and/or services between
un-related parties. The transaction value is also said to include all expenses in
relation to sale such as packing, commission etc. Even subsidies linked to
supply, excluding Government subsidies will be includable.

However, discounts/ incentives given before or at the time of supply will be
permissible as deduction from transaction value. As regards discounts given
after supply is made, the same will be permissible as deduction subject to
fulfilment of prescribed conditions. Rule 27 to 35 of CGST Rules deal with

Valuation.

6. Input tax credit in GST

Section 16 and 17 of CGST Act and Rule 36 to 45 of CGST Rules deal with Input

Tax Credit.
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It was expected that in GST regime, seamless credit will be allowed to business
houses without any denial or any restrictions except say goods / services which
are availed for personal use than official use (something similar to Unite Kingdom

VAT law).

Further, credit is denied on goods and/or services used for personal
consumption. Also, input tax credit shall not be available on goods lost,
stolen, destroyed, written off or disposed of by way of gift or free samples.
This continuation of denial will lead to substantial tax cascading (as rate of GST

will be higher than the current rate of service tax!).

Further, at present, input tax credit is not available in respect of food and
beverages, health services, travel benefits to employees etc. Now, in cases
where it is obligatory under any law for an employer to provide these facilities
to its employees, GST Act is amended (from 29% August 2018) to provide that
the input tax credit in such cases shall be available. This is a welcome provision

and will bring relief.

To continue to claim the input tax credit the buyer has to ensure that he pays

the supplier within 180 days from date of invoice!. If payment to vendor is not

1 As per Proviso to Rule 2 (1) of Input Tax Credit Rules the condition of 180 days is not
applicable for supplies made without consideration as specified in Schedule I.
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made within 180 days, then proportionate input tax credit will have to be

reversed and availed again on payment to vendor.

For a banking company or a financial institution including a NBFC, restriction of
50% on availment of credit shall not apply to tax paid on supplies made by one

registered person to another registered person having the same PAN.

7. There would be 35 GST laws in India

In GST regime, there will be one CGST Act and 31 SGST Act for each of the
States including two Union Territories, one UTGST Act (for 5 UTs) and one IGST
Act governing inter-State supplies of goods and services. Also, there is a

separate Compensation Act for cess. .

8. Anti-profiteering provisions

Through section 171 of CGST Act, India plans to introduce an anti-profiteering
measure to ensure that the benefits arising out of the GST regime is passed on

to consumers.

The CGST Act only empowers the Government to constitute the Authority but
does not prescribe any method to determine the benefit which the supplier is
liable to be pass on. In this regard, Rule 122 to 137 of CGST Rules deal with

Anti-profiteering.
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However, the neither CGST Act and nor CGST Rules do not lay down method to
compute the anti-profiteering benefits. Thus, Anti-profiteering guidelines should

be prescribed in the near future.

9. Key procedural provisions and Definition

Vide. Not. No. 3/2017-CT*! (from 22" June 2017) and 10/2017-CT (from 15t July
2017) the Government has introduced CGST Rules (162 to be precise!).

As per GST Act, a registered person engaged in taxable activity is required to
issue an invoice. Additionally, returns of outward supplies are required to be filed
in GSTR-1 (upto 10 of subsequent month) and consolidated return GSTR-3B

(upto 20" of subsequent month).

10. Time limit for adjudication

Time limit for adjudication of generic cases (i.e. other than fraud, suppression
etc.) would be three years and in fraud, suppression etc. cases it would be five
years. Its pertinent to note that the time limit prescribed for generic cases is
much more than the current time limit prescribe in excise law (i.e. 12 months

for issuance of Show Cause Notice) and service tax legislation (i.e. 30 months).

I Amended vide 7/2017-CT
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11. Old provisions re-introduced

Most of the current provisions such as reverse charge, tax deduction, pre-

deposit, prosecution (!), arrest (!) etc. have been continued in the GST law.

The new GST law seems to be a new wine in old bottle as few of the current in-

efficiencies has been continued in the GST law.

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

3.7 Rate of GST
Rate of GST is one of the most important and contentious issues. Before we
understand what could be the rate of proposed GST, lets understand the current
rates of indirect taxes on goods and services. The different rates of taxes on

goods and services is tabulated below:

Particulars Goods Services
Excise duty 12.50%/ 6% / 2% -
VAT 12.50% / 13.50% / 14% -
/5%
CST 2% (against Form C) -

Local Body Tax 0.10% to 8%

Service Tax - 15%

Rates in GST- Broadly goods are classified as under:

Scehdule | Il 11 AV V VI
CGST
2.50% + 5 5 5 5 14% + 1.50% + 0.125% +
a”‘:aiSST 2.50% hsr (e 2005P 14% 1.50% 0.125%
Rate
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Intra-State supply of Goods (CGST)
Vide Not. No. 1/2017-CT (Rate) the CG has notified the rate of the central tax

of levied on intra-State supplies of goods:

Schedule | Schedule Il Schedule Il Schedule IV
e Nil Rated ¢ 2.50 per cent |l * 3 per cent ¢ 5 per cent

Schedule V Schedule VI Schedule VII

¢ 12 per cent ¢ 18 per cent ¢ (0.125 per
cent

Intra-State supply of Goods (SGST)
Similarly, State Governments across India have notified that SGST rates for

goods such as Maharashtra, vide Not. No.1/2017-State Tax (R):

Schedule | Schedule Il Schedule Il Schedule IV
e Nil Rated ¢ 2.50 per cent |l * 3 per cent ¢ 5 per cent

Schedule V Schedule VI Schedule VII

¢ 12 per cent ¢ 18 per cent ©(0.125 per
cent
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Inter-State supply of Goods (IGST)
Vide Not. No. 1/2017-IT (Rate) the CG has notified the rate of the IGST of levied

on inter-State supplies of goods:

Schedule | Schedule Il Schedule 1l Schedule IV
e Nil Rated ¢ 2.50 per cent |l * 3 per cent e 5 per cent

Schedule V Schedule VI Schedule VII

¢ 12 per cent ¢ 18 per cent ¢ (0.125 per
cent

Intra-State supply of services (CGST)
Vide Not. No. 11/2017-CT (Rate) the CG has notified the rate of the central tax

of levied on intra-State supplies of services:

Conessional rate (GTA, Special rate (Flat with
cab, etc) land, chit)

¢ 2.50 per cent * 6 per cent

Standard rate Luxury rate (room rent
above 7,500/-, movie
ticket above 100)

¢ 14 per cent

¢ 9 per cent
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Intra-State supply of services (SGST)
Similarly, State Governments across India have notified that SGST rates for

goods such as Maharashtra, vide Not. No.11/2017-State Tax (R):

Conessional rate (GTA, Special rate (Flat with
cab, etc) land, chit)

¢ 2.50 per cent * 6 per cent

Standard rate Luxury rate (room rent
above 7,500/-, movie
ticket above 100)

¢ 14 per cent

¢ 9 per cent

Inter-State supply of services (IGST)
Vide Not. No. 8/2017-IT (Rate) the CG has notified the rate of IGST levied on

inter-State supplies of services:

Conessional rate (GTA, Special rate (Flat with Standard rate

cab, etc) land, chit) « 18 per cent

e 5 per cent e 12 per cent

Luxury rate (room rent
above 7,500/-, movie
ticket above 100)

e 28 per cent
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4. CGST Act, 2018
An Act to make a provision for levy and collection of tax on intra-State supply
of goods or services or both by the Central Government and for matters

connected therewith or incidental thereto.

BE it enacted by Parliament in the Sixty-eighth Year of the Republic of India

as follows: —

Chapter-I
1. Short title, extent and commencement
(1) This Act may be called the Central Goods and Services Tax Act, 2017.

(2) It extends to the whole of India.
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(3) It shall come into force on such date as the Central Government may, by

notification in the Official Gazette, appoint:
Provided that different dates may be appointed for different provisions of this
Act and any reference in any such provision to the commencement of this

Act shall be construed as a reference to the coming into force of that

provision.

2. Definitions
In this Act, unless the context otherwise requires,—-

(1) “actionable claim” shall have the same meaning as assigned to it in

section 3 of the Transfer of Property Act, 1882;

(2) “address of delivery” means the address of the recipient of goods or

services or both indicated on the tax invoice issued by a registered person

for delivery of such goods or services or both;

(3) “address on record” means the address of the recipient as available in the

records of the supplier;
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(4) “adjudicating authority” means any authority, appointed or authorised to
pass any order or decision under this Act, but does not include the Central

Board of Excise and Customs, _Central Board of Indirect Taxes and Customs

the Revisional Authority, the Authority for Advance Ruling, the Appellate

Authority for Advance Ruling,—the—-Appelate—-Authorityand—the-AppeHate

Friburat;_the Appellate Authority, the Appellate Tribunal and the Authority;

(5) “agent” means a person, including a factor, broker, commission agent,
arhatia, del credere agent, an auctioneer or any other mercantile agent, by
whatever name called, who carries on the business of supply or receipt of

goods or services or both on behalf of another;;
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(b) by an agent to his principal where the agent undertakes to receive such

goods on behalf of the principal.’

Circular 57/31/2018-GST dated 4t September 2018 has clarified that:

‘7. It may be noted that the crucial factor is how to determine whether the
agent is wearing the representative hat and is supplying or receiving
goods on behalf of the principal. Since in the commercial world, there
are various factors that might influence this relationship, it would be
more prudent that an objective criteria is used to determine whether a
particular principal-agent relationship falls within the ambit of the said
entry or not. Thus, the key ingredient for determining relationship
under GST would be whether the invoice for the further supply of goods
on behalf of the principal is being issued by the agent or not. Where
the invoice for further supply is being issued by the agent in his name
then, any provision of goods from the principal to the agent would fall
within the fold of the said entry. However, it may be noted that in cases
where the invoice is issued by the agent to the customer in the name
of the principal, such agent shall not fall within the ambit of Schedule
I of the CGST Act. Similarly, where the goods being procured by the
agent on behalf of the principal are invoiced in the name of the agent
then further provision of the said goods by the agent to the principal

would be covered by the said entry. In other words, the crucial point is
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(6) “aggregate turnover” means the aggregate value of all taxable supplies
(excluding the value of inward supplies on which tax is payable by a person
on reverse charge basis), exempt supplies, exports of goods or services or
both and inter-State supplies of persons having the same Permanent
Account Number, to be computed on all India basis but excludes central

tax, State tax, Union territory tax, integrated tax and cess;
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(7) “agriculturist” means an individual or a Hindu Undivided Family who

undertakes cultivation of land—

(@) by own labour, or

(b) by the labour of family, or

(c) by servants on wages payable in cash or kind or by hired labour under

personal supervision or the personal supervision of any member of the

family;

(8) “Appellate Authority” means an authority appointed or authorised to
hear appeals as referred to in section 107;

(9) “"Appellate Tribunal” means the Goods and Services Tax Appellate
Tribunal constituted under section 109;

(10) appointed day” means the date on which the provisions of this Act shall

come into force;
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(11) “assessment” means determination of tax liability under this Act and
includes self-assessment, re-assessment, provisional assessment, summary
assessment and best judgment assessment;

(12) “associated enterprises” shall have the same meaning as assigned to it

in section 92A of the Income-tax Act, 1961;

(13) “audit” means the examination of records, returns and other documents
maintained or furnished by the registered person under this Act or the rules
made thereunder or under any other law for the time being in force to verify
the correctness of turnover declared, taxes paid, refund claimed and input
tax credit availed, and to assess his compliance with the provisions of this

Act or the rules made thereunder;
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(14) “authorised bank” shall mean a bank or a branch of a bank authorised
by the Government to collect the tax or any other amount payable under
this Act;

(15) “authorised representative” means the representative as referred to in
section 116;

(16) “Board” means the Central Board of Excise and Customs constituted under
the Central Boards of Revenue Act, 1963;

(17) “business” includes--

(@) any trade, commerce, manufacture, profession, vocation, adventure,
wager or any other similar activity, whether or not it is for a pecuniary
benefit;

(b) any activity or transaction in connection with or incidental or ancillary

to sub-clause (a);
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(©)

(d)

(e)

()
(@)

(h)

any activity or transaction in the nature of sub-clause (a), whether or
not there is volume, frequency, continuity or regularity of such
transaction;

supply or acquisition of goods including capital goods and services in
connection with commencement or closure of business;

provision by a club, association, society, or any such body (for a
subscription or any other consideration) of the facilities or benefits to its
members;

admission, for a consideration, of persons to any premises;

services supplied by a person as the holder of an office which has been
accepted by him in the course or furtherance of his trade, profession or

vocation;

beok—makerin—sueh-elub:—and-activities of a race club including by way

of totalisator or a license to book maker or activities of a licensed book

maker in such club: and”:

any activity or transaction undertaken by the Central Government, a
State Government or any local authority in which they are engaged as

public authorities;
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(18)
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(19) “capital goods” means goods, the value of which is capitalised in the
books of account of the person claiming the input tax credit and which are

used or intended to be used in the course or furtherance of business;

(20) “casual taxable person” means a person who occasionally undertakes
transactions involving supply of goods or services or both in the course or
furtherance of business, whether as principal, agent or in any other capacity,

in a State or a Union territory where he has no fixed place of business;

(21) “central tax” means the central goods and services tax levied under
section 9;
(22) “cess” shall have the same meaning as assigned to it in the Goods and

Services Tax (Compensation to States) Act;
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(23) “chartered accountant” means a chartered accountant as defined in
clause (b) of subsection (1) of section 2 of the Chartered Accountants Act,
1949;

(24) “Commissioner” means the Commissioner of central tax and includes the
Principal Commissioner of central tax appointed under section 3 and the
Commissioner of integrated tax appointed under the Integrated Goods and
Services Tax Act;

(25) “"Commissioner in the Board” means the Commissioner referred to in
section 168;

(26) “common portal” means the common goods and services tax electronic

portal referred to in section 146;
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(27) “common working days” in respect of a State or Union territory shall
mean such days in succession which are not declared as gazetted holidays
by the Central Government or the concerned State or Union territory
Government;

(28) “company secretary” means a company secretary as defined in clause
(c) of subsection (1) of section 2 of the Company Secretaries Act, 1980;
(29) “competent authority” means such authority as may be notified by the

Government;

(30) “composite supply” means a supply made by a taxable person to a
recipient consisting of two or more taxable supplies of goods or services or
both, or any combination thereof, which are naturally bundled and supplied
in conjunction with each other in the ordinary course of business, one of
which is a principal supply;

Illustration: Where goods are packed and transported with insurance, the
supply of goods, packing materials, transport and insurance is a composite

supply and supply of goods is a principal supply.
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(31) “consideration” in relation to the supply of goods or services or both
includes--

(@) any payment made or to be made, whether in money or otherwise, in
respect of, in response to, or for the inducement of, the supply of goods
or services or both, whether by the recipient or by any other person but
shall not include any subsidy given by the Central Government or a State
Government;

(b) the monetary value of any act or forbearance, in respect of, in response

to, or for the inducement of, the supply of goods or services or both,
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whether by the recipient or by any other person but shall not include

any subsidy given by the Central Government or a State Government:

Provided that a deposit given in respect of the supply of goods or services
or both shall not be considered as payment made for such supply unless the

supplier applies such deposit as consideration for the said supply;

(32) “continuous supply of goods” means a supply of goods which is
provided, or agreed to be provided, continuously or on recurrent basis, under

a contract, whether or not by means of a wire, cable, pipeline or other

1 In a pre-deposit judgment of Phoenix International Ltd [2015-TIOL-1708-CESTAT-DEL]
it was held that security deposit of Rs. 20 crores received by the appellant was not in
the nature intended for the purpose of securing default in rent, or utility charge or
damages but something more.
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conduit, and for which the supplier invoices the recipient on a regular or
periodic basis and includes supply of such goods as the Government may,

subject to such conditions, as it may, by notification, specify;

(33) “continuous supply of services” means a supply of services which is
provided, or agreed to be provided, continuously or on recurrent basis, under
a contract, for a period exceeding three months with periodic payment
obligations and includes supply of such services as the Government may,

subject to such conditions, as it may, by notification, specify;
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(34) “conveyance” includes a vessel, an aircraft and a vehicle;

(35) “cost accountant” means a cost accountant as defined in clause {€} (b)
of sub-section (1) of section 2 of the Cost and Works Accountants Act, 1959;

(36) “Council” means the Goods and Services Tax Council established under
article 279A of the Constitution;

(37) “credit note” means a document issued by a registered person under sub-
section (1) of section 34;

(38) “debit note” means a document issued by a registered person under sub-
section (3) of section 34;

(39) “deemed exports” means such supplies of goods as may be notified

under section 147;

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

(40) “designated authority” means such authority as may be notified by the
Board;

(41) “document” includes written or printed record of any sort and electronic
record as defined in clause (t) of section 2 of the Information Technology
Act, 2000;

(42) “drawback” in relation to any goods manufactured in India and exported,
means the rebate of duty, tax or cess chargeable on any imported inputs or
on any domestic inputs or input services used in the manufacture of such
goods;

(43) “electronic cash ledger” means the electronic cash ledger referred to in
sub-section (1) of section 49;

(44) “electronic commerce” means the supply of goods or services or both,
including digital products over digital or electronic network;

(45) “electronic commerce operator” means any person who owns, operates
or manages digital or electronic facility or platform for electronic commerce;

(46) “electronic credit ledger” means the electronic credit ledger referred to

in sub-section (2) of section 49;
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(47) “exempt supply” means supply of any goods or services or both which
attracts nil rate of tax or which may be wholly exempt from tax under section
11, or under section 6 of the Integrated Goods and Services Tax Act, and

includes non-taxable supply;

(48) “existing law” means any law, notification, order, rule or regulation
relating to levy and collection of duty or tax on goods or services or both
passed or made before the commencement of this Act by Parliament or any
Authority or person having the power to make such law, notification, order,
rule or regulation;

(49) “family” means,—-
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(i) the spouse and children of the person, and
(i) the parents, grand-parents, brothers and sisters of the person if they are

wholly or mainly dependent on the said person;

(50) “fixed establishment” means a place (other than the registered place of
business) which is characterised by a sufficient degree of permanence and
suitable structure in terms of human and technical resources to supply

services, or to receive and use services for its own needs;

(51) “"Fund” means the Consumer Welfare Fund established under section 57;
(52) “"goods” means every kind of movable property other than money and
securities but includes actionable claim, growing crops, grass and things
attached to or forming part of the land which are agreed to be severed before

supply or under a contract of supply;
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(53) “"Government” means the Central Government;

(54) “"Goods and Services Tax (Compensation to States) Act” means the
Goods and Services Tax (Compensation to States) Act, 2017;

(55) “"goods and services tax practitioner” means any person who has been
approved under section 48 to act as such practitioner;

(56) “India” means the territory of India as referred to in article 1 of the
Constitution, its territorial waters, seabed and sub-soil underlying such
waters, continental shelf, exclusive economic zone or any other maritime
zone as referred to in the Territorial Waters, Continental Shelf, Exclusive
Economic Zone and other Maritime Zones Act, 1976, and the air space above
its territory and territorial waters;

(57) “"Integrated Goods and Services Tax Act” means the Integrated Goods

and Services Tax Act, 2017;

! Schedule III (i.e. Activities or transactions which shall be treated neither as a supply
of goods nor a supply of services) includes under its ambit ‘Actionable claims, other
than lottery, betting and gambling’.
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(58) “integrated tax” means the integrated goods and services tax levied
under the Integrated Goods and Services Tax Act;
(59) “input” means any goods other than capital goods used or intended to be

used by a supplier in the course or furtherance of business;

(60) “input service” means any service used or intended to be used by a

supplier in the course or furtherance of business;
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(61) “Input Service Distributor” means an office of the supplier of goods or
services or both which receives tax invoices issued under section 31 towards
the receipt of input services and issues a prescribed document for the
purposes of distributing the credit of central tax, State tax, integrated tax or
Union territory tax paid on the said services to a supplier of taxable goods
or services or both having the same Permanent Account Number as that of

the said office;

(62) “input tax” in relation to a registered person, means the central tax, State
tax, integrated tax or Union territory tax charged on any supply of goods or
services or both made to him and includes—

(@) the integrated goods and services tax charged on import of goods;
(b) the tax payable under the provisions of sub-sections (3) and (4) of

section 9;
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(c) the tax payable under the provisions of sub-sections (3) and (4) of
section 5 of the Integrated Goods and Services Tax Act;

(d) the tax payable under the provisions of sub-sections (3) and (4) of
section 9 of the respective State Goods and Services Tax Act; or

(e) the tax payable under the provisions of sub-sections (3) and (4) of
section 7 of the Union Territory Goods and Services Tax Act, but does
not include the tax paid under the composition levy;

(63) “input tax credit” means the credit of input tax;

(64) “intra-State supply of goods” shall have the same meaning as assigned
to it in section 8 of the Integrated Goods and Services Tax Act;

(65) “intra-State supply of services” shall have the same meaning as
assigned to it in section 8 of the Integrated Goods and Services Tax Act;
(66) “invoice” or “tax invoice” means the tax invoice referred to in section

31;

(67) “inward supply” in relation to a person, shall mean receipt of goods or
services or both whether by purchase, acquisition or any other means with
or without consideration;

(68) “job work” means any treatment or process undertaken by a person on

goods belonging to another registered person and the expression “job

worker” shall be construed accordingly;
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(69) “local authority” means—-

(@) a “Panchayat” as defined in clause (d) of article 243 of the Constitution;

(b) a “Municipality” as defined in clause (e) of article 243P of the
Constitution;

(¢) a Municipal Committee, a Zilla Parishad, a District Board, and any other
authority legally entitled to, or entrusted by the Central Government or
any State Government with the control or management of a municipal
or local fund;

(d) a Cantonment Board as defined in section 3 of the Cantonments Act
2006;

(e) a Regional Council or a District Council constituted under the Sixth
Schedule to the Constitution;

() a Development Board constituted under article 371_and article 371]

of the Constitution; or
() a Regional Council constituted under article 371A of the Constitution;

(70) “location of the recipient of services” means,—
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(@)

(b)

(©)

(d)

where a supply is received at a place of business for which the
registration has been obtained, the location of such place of business;
where a supply is received at a place other than the place of business
for which registration has been obtained (a fixed establishment
elsewhere), the location of such fixed establishment;

where a supply is received at more than one establishment, whether the
place of business or fixed establishment, the Ilocation of the
establishment most directly concerned with the receipt of the supply;
and

in absence of such places, the location of the usual place of residence of

the recipient;

(71) “location of the supplier of services” means,—

(@)

(b)

(c)

where a supply is made from a place of business for which the
registration has been obtained, the location of such place of business;
where a supply is made from a place other than the place of business
for which registration has been obtained (a fixed establishment
elsewhere), the location of such fixed establishment;

where a supply is made from more than one establishment, whether the
place of business or fixed establishment, the location of the
establishment most directly concerned with the provisions of the supply;

and
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(d) in absence of such places, the location of the usual place of residence of

the supplier;
(72) “manufacture” means processing of raw material or inputs in any manner
that results in emergence of a new product having a distinct name, character

and use and the term “manufacturer” shall be construed accordingly;

(73) “market value” shall mean the full amount which a recipient of a supply
is required to pay in order to obtain the goods or services or both of like kind
and quality at or about the same time and at the same commercial level

where the recipient and the supplier are not related;

(74) “mixed supply” means two or more individual supplies of goods or
services, or any combination thereof, made in conjunction with each other
by a taxable person for a single price where such supply does not constitute
a composite supply;

Illustration: A supply of a package consisting of canned foods, sweets,
chocolates, cakes, dry fruits, aerated drinks and fruit juices when supplied
for a single price is a mixed supply. Each of these items can be supplied
separately and is not dependent on any other. It shall not be a mixed supply

if these items are supplied separately.
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(75) “money” means the Indian legal tender or any foreign currency, cheque,
promissory note, bill of exchange, letter of credit, draft, pay order, traveller
cheque, money order, postal or electronic remittance or any other
instrument recognised by the Reserve Bank of India when used as a
consideration to settle an obligation or exchange with Indian legal tender of
another denomination but shall not include any currency that is held for its
numismatic value;

(76) “motor vehicle” shall have the same meaning as assigned to it in clause
(28) of section 2 of the Motor Vehicles Act, 1988;

(77) “non-resident taxable person” means any person who occasionally

undertakes transactions involving supply of goods or services or both,
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whether as principal or agent or in any other capacity, but who has no fixed
place of business or residence in India;

(78) “non-taxable supply” means a supply of goods or services or both which
is not leviable to tax under this Act or under the Integrated Goods and
Services Tax Act;

(79) “"non-taxable territory” means the territory which is outside the taxable
territory;

(80) “notification” means a notification published in the Official Gazette and
the expressions “notify” and “notified” shall be construed accordingly;

(81) “other territory” includes territories other than those comprising in a
State and those referred to in sub-clauses (a) to (e) of clause (114) ;

(82) “output tax” in relation to a taxable person, means the tax chargeable
under this Act on taxable supply of goods or services or both made by him
or by his agent but excludes tax payable by him on reverse charge basis;

(83) “outward supply” in relation to a taxable person, means supply of goods
or services or both, whether by sale, transfer, barter, exchange, licence,
rental, lease or disposal or any other mode, made or agreed to be made by
such person in the course or furtherance of business;

(84) “person” includes—

(a) an individual,;
(b) a Hindu Undivided Family;

(c) a company;
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(d) a firm;

(e) a Limited Liability Partnership;

() an association of persons or a body of individuals, whether incorporated
or not, in India or outside India;

(g) any corporation established by or under any Central Act, State Act or
Provincial Act or a Government company as defined in clause (45) of
section 2 of the Companies Act, 2013;

(h) any body corporate incorporated by or under the laws of a country
outside India;

(i) a co-operative society registered under any law relating to co-operative
societies;

() a local authority;

(k) Central Government or a State Government;

() society as defined under the Societies Registration Act, 1860;

(m) trust; and

(n) every artificial juridical person, not falling within any of the above;

(85) “place of business” includes—-
(@) a place from where the business is ordinarily carried on, and includes a
warehouse, a godown or any other place where a taxable person stores
his goods, supplies or receives goods or services or both; or

(b) a place where a taxable person maintains his books of account; or
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(c) a place where a taxable person is engaged in business through an agent,
by whatever name called;

(86) “place of supply” means the place of supply as referred to in Chapter V
of the Integrated Goods and Services Tax Act;

(87) “prescribed” means prescribed by rules made under this Act on the
recommendations of the Council;

(88) “principal” means a person on whose behalf an agent carries on the
business of supply or receipt of goods or services or both;

(89) “principal place of business” means the place of business specified as
the principal place of business in the certificate of registration;

(90) “principal supply” means the supply of goods or services which
constitutes the predominant element of a composite supply and to which

any other supply forming part of that composite supply is ancillary; persons.

(91) “proper officer” in relation to any function to be performed under this
Act, means the Commissioner or the officer of the central tax who is assigned
that function by the Commissioner in the Board;

(92) “quarter” shall mean a period comprising three consecutive calendar
months, ending on the last day f March, June, September and December of

a calendar year;
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(93) “recipient” of supply of goods or services or both, means—

(a) where a consideration is payable for the supply of goods or services or
both, the person who is liable to pay that consideration;

(o) where no consideration is payable for the supply of goods, the person to
whom the goods are delivered or made available, or to whom possession
or use of the goods is given or made available; and

() where no consideration is payable for the supply of a service, the person
to whom the service is rendered, and any reference to a person to whom
a supply is made shall be construed as a reference to the recipient of the
supply and shall include an agent acting as such on behalf of the recipient
in relation to the goods or services or both supplied;

(94) “registered person” means a person who is registered under section 25
but does not include a person having a Unique Identity Number;

(95) “regulations” means the regulations made by the Board under this Act
on the recommendations of the Council;

(96) “removal” in relation to goods, means—

(a) despatch of the goods for delivery by the supplier thereof or by any other
person acting on behalf of such supplier; or

(b) collection of the goods by the recipient thereof or by any other person
acting on behalf of such recipient;

(97) “return” means any return prescribed or otherwise required to be

furnished by or under this Act or the rules made thereunder;
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(98) “'reverse charge” means the liability to pay tax by the recipient of supply
of goods or services or both instead of the supplier of such goods or services
or both under subsection (3) or sub-section (4) of section 9, or under sub-
section (3) or sub-section (4) of section 5 of the Integrated Goods and

Services Tax Act;

(99) “Revisional Authority” means an authority appointed or authorised for
revision of decision or orders as referred to in section 108;

(100) “Schedule” means a Schedule appended to this Act;

(101)"“securities” shall have the same meaning as assigned to it in clause (h)
of section 2 of the Securities Contracts (Regulation) Act, 1956-;

(102)"services” means anything other than goods, money and securities but
includes activities relating to the use of money or its conversion by cash
or by any other mode, from one form, currency or denomination, to
another form, currency or denomination for which a separate consideration

is charged;
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Explanation.——For the removal of doubts, it is hereby clarified that the

expression “services” includes facilitating or arranging transactions in

securities;’

(103) “State” includes a Union territory with Legislature;

(104) “State tax” means the tax levied under any State Goods and
Services Tax Act;

(105) “supplier” in relation to any goods or services or both, shall mean
the person supplying the said goods or services or both and shall include an
agent acting as such on behalf of such supplier in relation to the goods or
services or both supplied;

(106) “tax period” means the period for which the return is required to be
furnished;

(107) “taxable person” means a person who is registered or liable to be

registered under section 22 or section 24;
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(108) “taxable supply” means a supply of goods or services or both which is leviable to tax

under this Act;

(109) “taxable territory” means the territory to which the provisions of this
Act apply;

(110) “telecommunication service” means service of any description
(including electronic mail, voice mail, data services, audio text services,
video text services, radio paging and cellular mobile telephone services)
which is made available to users by means of any transmission or reception
of signs, signals, writing, images and sounds or intelligence of any nature,
by wire, radio, visual or other electromagnetic means;

(111) “the State Goods and Services Tax Act” means the respective State
Goods and Services Tax Act, 2017;

(112) “turnover in State” or “turnover in Union territory” means the
aggregate value of all taxable supplies (excluding the value of inward
supplies on which tax is payable by a person on reverse charge basis) and
exempt supplies made within a State or Union territory by a taxable
person, exports of goods or services or both and inter-State supplies of
goods or services or both made from the State or Union territory by the
said taxable person but excludes central tax, State tax, Union territory tax,
integrated tax and cess;

(113) “usual place of residence” means—-

a. in case of an individual, the place where he ordinarily resides;
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b. in other cases, the place where the person is incorporated or
otherwise legally constituted;
(114) “Union territory” means the territory of—
a. the Andaman and Nicobar Islands;
b. Lakshadweep;
c. Dadra and Nagar Haveli;
d. Daman and Diu
e. Chandigarh; and
f. other territory.
Explanation —For the purposes of this Act, each of the territories specified in
sub-clauses (a) to (f) shall be considered to be a separate Union territory;
(115) “Union territory tax” means the Union territory goods and services tax
levied under the Union Territory Goods and Services Tax Act;
(116) “Union Territory Goods and Services Tax Act” means the Union
Territory Goods and Services Tax Act, 2017;
(117) “wvalid return” means a return furnished under sub-section (1) of section
39 on which self-assessed tax has been paid in full;
(118) “wvoucher” means an instrument where there is an obligation to accept it
as consideration or part consideration for a supply of goods or services or
both and where the goods or services or both to be supplied or the

identities of their potential suppliers are either indicated on the instrument
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itself or in related documentation, including the terms and conditions of
use of such instrument;

(119) “works contract” means a contract for building, construction,
fabrication, completion, erection, installation, fitting out, improvement,
modification, repair, maintenance, renovation, alteration or commissioning
of any immovable property wherein transfer of property in goods
(whether as goods or in some other form) is involved in the execution of

such contract;

(120) words and expressions used and not defined in this Act but defined in the
Integrated Goods and Services Tax Act, the Union Territory Goods and
Services Tax Act and the Goods and Services Tax (Compensation to
States) Act shall have the same meaning as assighed to them in those
Acts;

(121) any reference in this Act to a law which is not in force in the State of
Jammu and Kashmir, shall, in relation to that State be construed as a

reference to the corresponding law, if any, in force in that State.
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Chapter-I1
Administration

Officers under this Act!

The Government shall, by notification, appoint the following classes of officers

for the purposes of this Act, namely: ——

@

(b)
(©)

(d)
(e)

()

()]

(h)

(i)

Principal Chief Commissioners of Central Tax or Principal Directors General
of Central Tax,

Chief Commissioners of Central Tax or Directors General of Central Tax,
Principal Commissioners of Central Tax or Principal Additional Directors
General of Central Tax,

Commissioners of Central Tax or Additional Directors General of Central Tax,
Additional Commissioners of Central Tax or Additional Directors of Central
Tax,

Joint Commissioners of Central Tax or Joint Directors of Central Tax,
Deputy Commissioners of Central Tax or Deputy Directors of Central Tax,
Assistant Commissioners of Central Tax or Assistant Directors of Central Tax,
and

any other class of officers as it may deem fit:

Provided that the officers appointed under the Central Excise Act, 1944 shall be

deemed to be the officers appointed under the provisions of this Act.

! In exercise of the powers under section 3 read with section 5 of the Central Goods
and Services Tax Act, 2017, Not. No. 2/2017-CT has been issued for jurisdiction
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4. Appointment of officers

(1) The Board may, in addition to the officers as may be notified by the
Government under section 3, appoint such persons as it may think fit to be
the officers under this Act.

(2) Without prejudice to the provisions of sub-section (1), the Board may, by
order, authorise any officer referred to in clauses (a) to (h) of section 3 to
appoint officers of central tax below the rank of Assistant Commissioner of

central tax for the administration of this Act.

5. Powers of officers

(1) Subject to such conditions and limitations as the Board may impose, an
officer of central tax may exercise the powers and discharge the duties
conferred or imposed on him under this Act.

(2) An officer of central tax may exercise the powers and discharge the duties
conferred or imposed under this Act on any other officer of central tax who
is subordinate to him.

(3) The Commissioner may, subject to such conditions and limitations as may
be specified in this behalf by him, delegate his powers to any other officer
who is subordinate to him.

(4) Notwithstanding anything contained in this section, an Appellate Authority
shall not exercise the powers and discharge the duties conferred or imposed

on any other officer of central tax.
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6. Authorisation of officers of State tax or Union territory tax as proper
officer in certain circumstances

(1) Without prejudice to the provisions of this Act, the officers appointed under
the State Goods and Services Tax Act or the Union Territory Goods and

Services Tax Act are authorised to be the proper officers for the purposes of

this Act, subject to such conditions as the Government shall, on the

recommendations of the Council, by notification, specify.
(2) Subject to the conditions specified in the notification issued under sub-

section (1),—-

(@) where any proper officer issues an order under this Act, he shall also
issue an order under the State Goods and Services Tax Act or the Union
Territory Goods and Services Tax Act, as authorised by the State Goods
and Services Tax Act or the Union Territory Goods and Services Tax Act,
as the case may be, under intimation to the jurisdictional officer of State
tax or Union territory tax;

(b) where a proper officer under the State Goods and Services Tax Act or
the Union Territory Goods and Services Tax Act has initiated any
proceedings on a subject matter, no proceedings shall be initiated by the
proper officer under this Act on the same subject matter.

(3) Any proceedings for rectification, appeal and revision, wherever applicable,

of any order passed by an officer appointed under this Act shall not lie before
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an officer appointed under the State Goods and Services Tax Act or the Union

Territory Goods and Services Tax Act.

Chapter-III

LEVY AND COLLECTION OF TAX

7. Scope of supply

(1) For the purposes of this Act, the expression “supply” includes—-

(@) all forms of supply of goods or services or both such as sale, transfer,
barter, exchange, licence, rental, lease or disposal made or agreed to
be made for a consideration by a person in the course or furtherance of
business;

(b) import of services for a consideration whether or not in the course or

furtherance of business; and

(c) the activities specified in Schedule I, made or agreed to be made without

a consideration; and
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“(1A) where certain activities or transactions constitute a supply in

accordance with the provisions of sub-section (1), they shall be treated

either as supply of goods or supply of services as referred to in Schedule

II.II.

(2) Notwithstanding anything contained in sub-section (1), ——
(@) activities or transactions specified in Schedule III; or
(b) such activities or transactions undertaken by the Central Government,
a State Government or any local authority in which they are engaged as
public authorities, as may be notified by the Government on the
recommendations of the Council, shall be treated neither as a supply of

goods nor a supply of services.

(3) Subject to the provisions of sub-seetions“sub-sections (1), (1A) and (2)"-+)
and—{2), the Government may, on the recommendations of the Council,
specify, by notification, the transactions that are to be treated as—

(a) a supply of goods and not as a supply of services; or

(b) a supply of services and not as a supply of goods.
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As per section 9, CGST is leviable on all intra-State supplies on the value
of the goods and/or services. It can be observed that the taxable event

under GST regime is ‘supply’.

In the earlier indirect tax regime, State imposed ‘Value Added Tax’ on ‘intra-
State sales’ and retain Central Sales Tax (CST) on inter-State sales on
origin-based principle. Further, Centre imposed Excise Duty at the stage of
“Manufacture” and Service Tax on the “Provision of Service”. As far as local
authorities concern it imposed various taxes like LBT (Local Body Tax),
Octroi etc. Under GST regime all taxable event or activity like manufacture,

provision of services etc. becomes irrelevant and GST will apply on ‘supply’.

At section 7, the term ‘supply’ has been defined in an inclusive manner (like|
definition of ‘manufacture’ in excise). As per clause 1 (a) Supply is said to
include certain transactions like sale, transfer, barter, etc. made or agreed to
be made for a consideration by a person in the course or furtherance of
business. Thus, under clause 1 (a) an activity of sale transfer etc. will qualify|
as supply if it is made or agreed to be made for a consideration by a person

in the course or furtherance of business.

As per clause 1 (b) includes importation of service for a consideration

whether or not in the course or furtherance of business.
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As per this clause certain matters covered in the Schedule II shall be used
to determine whether given supply will be treated as supply of ‘goods’ and
supply of ’‘services’. Schedule II clarifies the certain transaction whether

should be treated as goods or services so as to avoid litigation.

Further, Schedule II is amended by the CGST (Amendment) Act, 2018. The
rational provided at one of the official documents on amendment stated that
‘Classification of certain specified activities or transactions (which qualify as
a supply under the CGST Act) either as supply of goods or supply of services
is supposed to be done in Schedule II. However, it is observed that clause
(d) being part of the subsection defining the term 'supply’leads to a situation
where an activity listed in Schedule IT would be deemed to be a supply even
if it does not constitute a supply as per clauses (a), (b) and (c) of sub-section
(1). Hence, it is proposed to insert a new sub-section (1A) in section 7 and

omit clause (d) of sub-section (1).”

Advance Ruling

Numerous advance ruling discussed the question of levy of under GST. In
one of the Advance ruling the Advance Ruling Authority (ARA) held that
GST is applicable on liquidated charges recovered from the customer. (refer
Maharashtra State Power Generation Company 2018-TIOL-33-AAR-GST)
however, the question of availability of GST credit was left un-answered. It

is pertinent to note that in other jurisdictions, such as United Arab Emirates
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8. Tax liability on composite and mixed supplies

The tax liability on a composite or a mixed supply shall be determined in the

following manner, namely: —

(a) a composite supply comprising two or more supplies, one of which is a
principal supply, shall be treated as a supply of such principal supply; and

(b) a mixed supply comprising two or more supplies shall be treated as a supply

of that particular supply which attracts the highest rate of tax.
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9. Levy and Collection

(1) Subject to the provisions of sub-section (2), there shall be levied a tax called
the central goods and services tax on all intra-State supplies of goods or
services or both, except on the supply of alcoholic liquor for human
consumption, on the value determined under section 15 and at such rates,
not exceeding twenty per cent., as may be notified by the Government on
the recommendations of the Council and collected in such manner as may
be prescribed and shall be paid by the taxable person.

(2) The central tax on the supply of petroleum crude, high speed diesel, motor
spirit (commonly known as petrol), natural gas and aviation turbine fuel shall
be levied with effect from such date as may be notified by the Government
on the recommendations of the Council.

(3) The Government may, on the recommendations of the Council, by
notification, specify categories of supply of goods or services or both, the

tax on which shall be paid on reverse charge basis by the recipient of such
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goods or services or both and all the provisions of this Act shall apply to such
recipient as if he is the person liable for paying the tax in relation to the

supply of such goods or services or both.

(4) The Government may, on the recommendations of the Council, by

notification, specify a class of registered persons who shall, in respect of

supply of specified categories of goods or services or both received from an

unregistered supplier, pay the tax on reverse charge basis as the recipient

of such supply of goods or services or both, and all the provisions of this Act

shall apply to such recipient as if he is the person liable for paying the tax in

relation to such supply of goods or services or both.”.

(5) The Government may, on the recommendations of the Council, by
notification, specify categories of services the tax on intra-State supplies of
which shall be paid by the electronic commerce operator if such services are
supplied through it, and all the provisions of this Act shall apply to such
electronic commerce operator as if he is the supplier liable for paying the

tax in relation to the supply of such services:
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Provided that where an electronic commerce operator does not have a
physical presence in the taxable territory, any person representing such
electronic commerce operator for any purpose in the taxable territory shall

be liable to pay tax:

Provided further that where an electronic commerce operator does not have
a physical presence in the taxable territory and also he does not have a
representative in the said territory, such electronic commerce operator shall
appoint a person in the taxable territory for the purpose of paying tax and

such person shall be liable to pay tax.
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10. Composition levy
(1) Notwithstanding anything to the contrary contained in this Act but subject
to the provisions of sub-sections (3) and (4) of section 9, a registered

person, whose aggregate turnover in the preceding financial year did not

exceed fifty lakh rupees, may opt to pay, inteu-ofthetaxpayable-by-him;
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anamountcalewlatedat sueh—rate- in lieu of the tax payable by him under

sub-section (1) of section 9, an amount of tax calculated at such rate” as

may be prescribed, but not exceeding, —-

one per cent. of the turnover in State or turnover in Union territory in case
of a manufacturer,

two and a half per cent. of the turnover in State or turnover in Union
territory in case of persons engaged in making supplies referred to in clause
(b) of paragraph 6 of Schedule II, and

half per cent. of the turnover in State or turnover in Union territory in case
of other suppliers,

subject to such conditions and restrictions as may be prescribed:

Provided that the Government may, by notification, increase the said-limit
of fifty lakh rupees to such higher amount, not exceeding-ene-crererupees

“one crore and fifty lakh rupees, as may be recommended by the Council.

“Provided further that a person who opts to pay tax under clause (a) or

clause (b) or clause (c) may supply services (other than those referred to in

clause (b) of paragraph 6 of Schedule II), of value not exceeding ten per

cent of turnover in a State or Union territory in the preceding financial year

or five lakh rupees, whichever is higher.”

The registered person shall be eligible to opt under sub-section (1), if--
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(b)

(©)
(d)

(e)

te-—<clause{b)of paragraph-6-of Sechedule Il “save as provided in sub-

section (1), he is not engaged in the supply of services

he is not engaged in making any supply of goods which are not leviable
to tax under this Act;

he is not engaged in making any inter-State outward supplies of goods;
he is not engaged in making any supply of goods through an electronic
commerce operator who is required to collect tax at source under section
52; and

he is not a manufacturer of such goods as may be notified by the
Government on the recommendations of the Council:

Provided that where more than one registered persons are having the
same Permanent Account Number (issued under the Income-tax Act,
1961), the registered person shall not be eligible to opt for the scheme
under sub-section (1) unless all such registered persons opt to pay tax

under that sub-section.

(3) The option availed of by a registered person under sub-section (1) shall lapse

with effect from the day on which his aggregate turnover during a financial

year exceeds the limit specified under sub-section (1).

(4) A taxable person to whom the provisions of sub-section (1) apply shall not

collect any tax from the recipient on supplies made by him nor shall he be

entitled to any credit of input tax.
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(5) If the proper officer has reasons to believe that a taxable person has paid
tax under sub-section (1) despite not being eligible, such person shall, in
addition to any tax that may be payable by him under any other provisions
of this Act, be liable to a penalty and the provisions of section 73 or section

74 shall, mutatis mutandis, apply for determination of tax and penalty.
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11.Power to grant exemption from tax

(1) Where the Government is satisfied that it is necessary in the public interest
so to do, it may, on the recommendations of the Council, by notification,
exempt generally, either absolutely or subject to such conditions as may be
specified therein, goods or services or both of any specified description from
the whole or any part of the tax leviable thereon with effect from such date
as may be specified in such notification.

(2) Where the Government is satisfied that it is necessary in the public interest
so to do, it may, on the recommendations of the Council, by special order in
each case, under circumstances of an exceptional nature to be stated in such
order, exempt from payment of tax any goods or services or both on which
tax is leviable.

(3) The Government may, if it considers necessary or expedient so to do for the
purpose of clarifying the scope or applicability of any notification issued
under sub-section (1) or order issued under sub-section (2), insert an
explanation in such notification or order, as the case may be, by notification
at any time within one year of issue of the notification under sub-section (1)
or order under sub-section (2), and every such explanation shall have effect
as if it had always been the part of the first such notification or order, as the

case may be.
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Explanation - For the purposes of this section, where an exemption in
respect of any goods or services or both from the whole or part of the tax
leviable thereon has been granted absolutely, the registered person
supplying such goods or services or both shall not collect the tax, in excess

of the effective rate, on such supply of goods or services or both.

12. Time of supply of goods
(1) The liability to pay tax on goods shall arise at the time of supply, as
determined in accordance with the provisions of this section.
(2) The time of supply of goods shall be the earlier of the following dates,
namely:—

(a) the date of issue of invoice by the supplier or the last date on which he
is required, under sub-section {1} of section 31, to issue the invoice with
respect to the supply; or

(b) the date on which the supplier receives the payment with respect to the
supply:

Provided that where the supplier of taxable goods receives an amount upto

one thousand rupees in excess of the amount indicated in the tax invoice,

the time of supply to the extent of such excess amount shall, at the option
of the said supplier, be the date of issue of invoice in respect of such excess

amount.
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Explanation 1.--For the purposes of clauses (a) and (b), “supply” shall be
deemed to have been made to the extent it is covered by the invoice or, as
the case may be, the payment.

Explanation 2.--For the purposes of clause (b), “the date on which the
supplier receives the payment” shall be the date on which the payment
is entered in his books of account or the date on which the payment is

credited to his bank account, whichever is earlier.

(3) In case of supplies in respect of which tax is paid or liable to be paid on
reverse charge basis, the time of supply shall be the earliest of the following
dates, namely:—

(a) the date of the receipt of goods; or

(b) the date of payment as entered in the books of account of the recipient or
the date on which the payment is debited in his bank account, whichever is
earlier; or

(c) the date immediately following thirty days from the date of issue of invoice
or any other document, by whatever name called, in lieu thereof by the
supplier:

Provided that where it is not possible to determine the time of supply under
clause (a) or clause (b) or clause (c), the time of supply shall be the date of
entry in the books of account of the recipient of supply.

(4) In case of supply of vouchers by a supplier, the time of supply shall be—
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(a) the date of issue of voucher, if the supply is identifiable at that point;
or
(b) the date of redemption of voucher, in all other cases.

(5) Where it is not possible to determine the time of supply under the provisions
of subsection (2) or sub-section (3) or sub-section (4), the time of supply
shall--

(@) in a case where a periodical return has to be filed, be the date on which
such return is to be filed; or
(b) in any other case, be the date on which the tax is paid.

(6) The time of supply to the extent it relates to an addition in the value of
supply by way of interest, late fee or penalty for delayed payment of any
consideration shall be the date on which the supplier receives such addition

in value.
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13. Time of supply of Services
(1) The liability to pay tax on services shall arise at the time of supply, as
determined in accordance with the provisions of this section.

(2) The time of supply of services shall be the earliest of the following dates,

namely:—
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(@)

(b)

(©)

the date of issue of invoice by the supplier, if the invoice is issued within
the period prescribed under sub-seetion{2)-of section 31 or the date of
receipt of payment, whichever is earlier; or

the date of provision of service, if the invoice is not issued within the
period prescribed under sub-section (2) of section 31 or the date of
receipt of payment, whichever is earlier; or

the date on which the recipient shows the receipt of services in his books
of account, in a case where the provisions of clause (a) or clause (b) do

not apply:

Provided that where the supplier of taxable service receives an amount upto

one thousand rupees in excess of the amount indicated in the tax invoice,

the time of supply to the extent of such excess amount shall, at the option

of the said supplier, be the date of issue of invoice relating to such excess

amount.

Explanation.-For the purposes of clauses (a) and (b)--

(i)

(ii)

the supply shall be deemed to have been made to the extent it is
covered by the invoice or, as the case may be, the payment;

“the date of receipt of payment” shall be the date on which the
payment is entered in the books of account of the supplier or the date
on which the payment is credited to his bank account, whichever is

earlier.
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(3) In case of supplies in respect of which tax is paid or liable to be paid on

reverse charge basis, the time of supply shall be the earlier of the following

dates, namely: -

(a) the date of payment as entered in the books of account of the recipient

or the date on which the payment is debited in his bank account,

whichever is earlier; or

(b) the date immediately following sixty days from the date of issue of

invoice or any other document, by whatever name called, in lieu thereof

by the supplier:

Provided that where it is not possible to determine the time of supply under

clause (a) or clause (b), the time of supply shall be the date of entry in the

books of account of the recipient of supply:

Provided further that in case of supply by associated enterprises, where

the supplier of service is located outside India, the time of supply shall be

the date of entry in the books of account of the recipient of supply or the

date of payment, whichever is earlier.

(4) In case of supply of vouchers by a supplier, the time of supply shall be—-

(a) the date of issue of voucher, if the supply is identifiable at that point;

or

(b) the date of redemption of voucher, in all other cases.
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(5) Where it is not possible to determine the time of supply under the provisions
of subsection (2) or sub-section (3) or sub-section (4), the time of supply
shall--

(@) in a case where a periodical return has to be filed, be the date on which
such return is to be filed; or
(b) in any other case, be the date on which the tax is paid.

(6) The time of supply to the extent it relates to an addition in the value of
supply by way of interest, late fee or penalty for delayed payment of any
consideration shall be the date on which the supplier receives such addition

in value.

Amendment by the CGST (Amendment) Act, 2018

To correct the error in drafting law amendment is Section 12 and section 13
of the CGST Act, is done so that to cover all the provisions for issuance of
invoices/other documents which are contained in other sub-sections of

section 31.

Advance Ruling

In the case Vesuvius India Ltd (Dated: July 20, 2018) [2018-TIOL-117-AAR-
GST] a supplier who is engaged in end to end system solutions for controlled
casting of iron and steel which includes supply of refractory components and

associated services intends to offer a new supply, namely Contract
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Management System (CMS). The verdict given by ARA in said case is
Activities proposed to undertaken are services associated with
manufacturing of metal, and may be termed as continuous supply of service
within the meaning of Section 2(33) of the GST Act, provided the service is
agreed to be provisioned for a period exceeding three months. Further, time
of supply shall be the date of issue of invoice in terms of Section 13(2) (a),

read with Section 31(2) of the GST Act and Rule 47 of the GST Rules

14. Change in rate of tax in respect of supply of goods or services

Notwithstanding anything contained in section 12 or section 13, the time of

supply, where there is a change in the rate of tax in respect of goods or

services or both, shall be determined in the following manner, namely: —-
(@) in case the goods or services or both have been supplied before the change
in rate of tax, -

(i) where the invoice for the same has been issued and the payment is also
received after the change in rate of tax, the time of supply shall be the
date of receipt of payment or the date of issue of invoice, whichever is
earlier; or

(i) where the invoice has been issued prior to the change in rate of tax but
payment is received after the change in rate of tax, the time of supply

shall be the date of issue of invoice; or
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(i) where the payment has been received before the change in rate of tax,
but the invoice for the same is issued after the change in rate of tax,
the time of supply shall be the date of receipt of payment;

(b) in case the goods or services or both have been supplied after the change
in rate of tax,—-—

(i) where the payment is received after the change in rate of tax but the
invoice has been issued prior to the change in rate of tax, the time of
supply shall be the date of receipt of payment; or

(i) where the invoice has been issued and payment is received before the
change in rate of tax, the time of supply shall be the date of receipt of
payment or date of issue of invoice, whichever is earlier; or

(i) where the invoice has been issued after the change in rate of tax but
the payment is received before the change in rate of tax, the time of
supply shall be the date of issue of invoice:

Provided that the date of receipt of payment shall be the date of credit in

the bank account if such credit in the bank account is after four working days

from the date of change in the rate of tax.

Explanation.—-For the purposes of this section, “the date of receipt of

payment” shall be the date on which the payment is entered in the books of

account of the supplier or the date on which the payment is credited to his

bank account, whichever is earlier.
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15. Value of taxable supply
(1) The value of a supply of goods or services or both shall be the transaction
value, which is the price actually paid or payable for the said supply of goods
or services or both where the supplier and the recipient of the supply are
not related and the price is the sole consideration for the supply.
(2) The value of supply shall include---
(@) any taxes, duties, cesses, fees and charges levied under any law for the
time being in force other than this Act, the State Goods and Services
Tax Act, the Union Territory Goods and Services Tax Act and the Goods
and Services Tax (Compensation to States) Act, if charged separately
by the supplier;
(b) any amount that the supplier is liable to pay in relation to such supply
but which has been incurred by the recipient of the supply and not
included in the price actually paid or payable for the goods or services

or both;

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

(©)

(d)

(e)

incidental expenses, including commission and packing, charged by the
supplier to the recipient of a supply and any amount charged for
anything done by the supplier in respect of the supply of goods or
services or both at the time of, or before delivery of goods or supply of
services;

interest or late fee or penalty for delayed payment of any consideration
for any supply; and

subsidies directly linked to the price excluding subsidies provided by the

Central Government and State Governments.

Explanation — For the purposes of this sub-section, the amount of subsidy

shall be included in the value of supply of the supplier who receives the

subsidy.

(3) The value of the supply shall not include any discount which is given—-

(a) before or at the time of the supply if such discount has been duly recorded

in the invoice issued in respect of such supply; and (b) after the supply has

been effected, if—

(i)

(ii)

such discount is established in terms of an agreement entered into at or
before the time of such supply and specifically linked to relevant invoices;
and

input tax credit as is attributable to the discount on the basis of document

issued by the supplier has been reversed by the recipient of the supply.

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

www.taxguru.in



Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

(4) Where the value of the supply of goods or services or both cannot be
determined under sub-section (1), the same shall be determined in such
manner as may be prescribed.

(5) Notwithstanding anything contained in sub-section (1) or sub-section (4),
the value of such supplies as may be notified by the Government on the
recommendations of the Council shall be determined in such manner as may
be prescribed. Explanation - For the purposes of this Act,——

(a) persons shall be deemed to be “related persons” if--

() such persons are officers or directors of one another’s businesses;

(i) such persons are legally recognised partners in business;

(i) such persons are employer and employee;

(iv) any person directly or indirectly owns, controls or holds twenty-five per
cent or more of the outstanding voting stock or shares of both of them;

(v) one of them directly or indirectly controls the other;

(vi) both of them are directly or indirectly controlled by a third person;

(vii) together they directly or indirectly control a third persons; or

(viii) they are members of the same family;

(b) the term “person” also includes legal persons;

(c) persons who are associated in the business of one another in that one is the
sole agent or sole distributor or sole concessionaire, howsoever described,

of the other, shall be deemed to be related.
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Chapter-V

INPUT TAX CREDIT

16. Eligibility and Conditions for taking Input Tax Credit
(1) Every registered person shall, subject to such conditions and restrictions as
may be prescribed and in the manner specified in section 49, be entitled to
take credit of input tax charged on any supply of goods or services or both
to him which are used or intended to be used in the course or furtherance
of his business and the said amount shall be credited to the electronic credit

ledger of such person.
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(2) Notwithstanding anything contained in this section, no registered person
shall be entitled to the credit of any input tax in respect of any supply of
goods or services or both to him unless, —-

(a) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax paying documents as may

be prescribed;

(b) he has received the goods or services or both.

Explanation — Fer-thepurpeses—of-thisclause,it-shall-be-deemed-that

transfer-of documentsof-title togoods—oerotherwise;—For the purposes

of this clause, it shall be deemed that the registered person has received

the goods or, as the case may be, services

I. where the goods are delivered by the supplier to a recipient or any

other person on the direction of such registered person, whether

acting as an agent or otherwise, before or during movement of

goods, either by way of transfer of documents of title to goods or

otherwise;

EII. where the services are provided by the supplier to any person on the

direction of and on account of such registered person
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(c) subject to the provisions ofseetier4+ section 41 or section 43A, the

tax charged in respect of such supply has been actually paid to the
Government, either in cash or through utilisation of input tax credit

admissible in respect of the said supply; and

(d) he has furnished the return under section 39:

Provided that where the goods against an invoice are received in lots
or instalments, the registered person shall be entitled to take credit

upon receipt of the last lot or instalment:

Provided further that where a recipient fails to pay to the supplier of
goods or services or both, other than the supplies on which tax is
payable on reverse charge basis, the amount towards the value of
supply along with tax payable thereon within a period of one hundred
and eighty days from the date of issue of invoice by the supplier, an
amount equal to the input tax credit availed by the recipient shall be
added to his output tax liability, along with interest thereon, in such

manner as may be prescribed:

Provided also that the recipient shall be entitled to avail of the credit of
input tax on payment made by him of the amount towards the value of

supply of goods or services or both along with tax payable thereon.
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(3) Where the registered person has claimed depreciation on the tax
component of the cost of capital goods and plant and machinery under the
provisions of the Income-tax Act, 1961, the input tax credit on the said tax
component shall not be allowed.

(4) A registered person shall not be entitled to take input tax credit in respect
of any invoice or debit note for supply of goods or services or both after the
due date of furnishing of the return under section 39 for the month of
September following the end of financial year to which such invoice or
invoice relating to such debit note pertains or furnishing of the relevant

annual return, whichever is earlier.

Author comments:

! Explanation.—For the purposes of this clause, it shall be deemed that the registered
person has received the goods where the goods are delivered by the supplier to a
recipient or any other person on the direction of such registered person, whether
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(c) subject to the provisions of section 41/43A,the tax charged in respect of
such supply has been actually paid to the Government, either in cash or
through utilisation of input tax credit admissible in respect of the said

supply; and

(d) he has furnished the return under section 39:

The aforesaid, inter-alia, two conditions appears to be un-justified as
typically, credit should be available basis invoice and recipient should not be
burdened with the responsibility of knowing whether the tax has actually
been credited to the Government or not. Putting such a kind of onerous
condition on buyer leads to un-necessary burden and may pave way of

litigation.

Section 16 (2) (b) of the CGST Act prescribes that for availment of input tax
credit, inter-alia, services should be received. The condition of receipt of
goods can be proved through GRN (Goods Received Note) however, it
services are intangible in nature and thus its not clear why a condition of

‘receipt’ of service is provided for.

180 days condition

acting as an agent or otherwise, before or during movement of goods, either by way
of transfer of documents of title to goods or otherwise
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To continue to claim the input tax credit the buyer has to ensure that he pays
the supplier within 180 days from date of invoice. If payment to vendor is
not made within 180 days, then proportionate input tax credit will have to
be reversed in FORM GSTR-2 for the month immediately following the period
of one hundred and eighty days from the date of issue of invoice (refer Rule

37 of CGST Rules).

It may be noted that similar provision (payment within 90 days) was
contained in CENVAT Credit Rules, 2004, however, it was applicable only for
services and further, interest was not applicable (which is applicable in GST

regime).

Amendment by the CGST (Amendment) Act, 2018

Now, vide amendment deeming fiction is provided in case of services as well
which can be used in case of availing ITC with respect to services received

through agent by way of document transfer.

17. Apportionment of credit and blocked credits

(1) Where the goods or services or both are used by the registered person partly

for the purpose of any business and partly for other purposes, the amount
of credit shall be restricted to so much of the input tax as is attributable to

the purposes of his business.
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(2) Where the goods or services or both are used by the registered person partly
for effecting taxable supplies including zero-rated supplies under this Act or
under the Integrated Goods and Services Tax Act and partly for effecting
exempt supplies under the said Acts, the amount of credit shall be restricted
to so much of the input tax as is attributable to the said taxable supplies
including zero-rated supplies.

(3) The value of exempt supply under sub-section (2) shall be such as may be
prescribed, and shall include supplies on which the recipient is liable to pay
tax on reverse charge basis, transactions in securities, sale of land and,
subject to clause (b) of paragraph 5 of Schedule II, sale of building.

‘Explanation.— For the purposes of this sub-section, the expression “‘value

of exempt supply” shall not include the value of activities or transactions

specified in Schedule III, except those specified in paragraph 5 of the said

Schedule.’;

Amendment by the CGST (Amendment) Act, 2018

Subsection (1) to (4) of Section 17 of the CGST Act, prescribes about
apportionment of ITC in certain scenario (like if a person engaged in taxable
as well as exempt supply required to reverse ITC with respect to exempt
supply).

Now, CGST (Amendment) Act, 2018 has amended sub-section (3), to insert

the following Explanation namely: -
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Explanation. —For the purposes of this sub-section, the expression "value of
exempt supply” shall not include the value of activities or transactions
specified in Schedule III, except those specified in paragraph 5 of the said

Schedule.”’;

Schedule III contain the activities which are neither treated as supply of good
nor supply of services (like Services of funeral, burial, crematorium or
mortuary including transportation of the deceased, Actionable claims, other
than lottery, betting and gambling etc). Act is now amended to allow
availment of ITC on activities or transactions specified in Schedule III (other
than sale of land and, subject to clause (b) of paragraph 5 of Schedule II,
sale of building) by excluding it from the ambit of ‘exempt supply’ on which
ITC is blocked.

Given the aforesaid, in case of developer the value of sale of land forms the
part of value of exempt supply for reversal of ITC up to the proportion of
exempt supply however other supply covered under schedule III are not

included for computing proportion of exempt supply vis a vis other supply.

(4) A banking company or a financial institution including a non-banking
financial company, engaged in supplying services by way of accepting
deposits, extending loans or advances shall have the option to either comply

with the provisions of sub-section (2), or avail of, every month, an amount
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equal to fifty per cent. of the eligible input tax credit on inputs, capital goods

and input services in that month and the rest shall lapse:

Provided that the option once exercised shall not be withdrawn during the

remaining part of the financial year:

Provided further that the restriction of fifty per cent. shall not apply to the
tax paid on supplies made by one registered person to another registered

person having the same Permanent Account Number.

(5) Notwithstanding anything contained in sub-section (1) of section 16 and
sub-section (1) of section 18, input tax credit shall not be available in respect

of the following, namely:—

—{i—for-transpertationoefgoods;— motor vehicles for transportation of persons

having approved seating capacity of not more than thirteen persons
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(including the driver), except when they are used for making the following

taxable supplies, namely:—

(A) further supply of such motor vehicles; or

(B) transportation of passengers; or

(C) imparting training on driving such motor vehicles

(aa) vessels and aircraft except when they are used--

I. for making the following taxable supplies, namely:—

A. further supply of such vessels or aircraft; or

B. transportation of passengers; or

C. imparting training on navigating such vessels: or

D.imparting training on flying such aircraft;

II. for transportation of goods

(ab) services of general insurance, servicing, repair and maintenance in so

far as they relate to motor vehicles, vessels or aircraft referred to in

clause (a) or clause (aa):

Provided that the input tax credit in respect of such services shall be

available—

i. Where the motor vehicles, vessels or aircraft referred to in clause (a)

or clause (aa) are used for the purposes specified therein;

ii. where received by a taxable person engaged—

I. in the manufacture of such motor vehicles, vessels or aircraft; or
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II. in the supply of general insurance services in respect of such

motor vehicles, vessels or aircraft insured by him

(b) the following supply of goods or services or both—

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in



Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

food and beverages, outdoor catering, beauty treatment Health services,

cosmetic and plastic surgery, leasing, renting or hiring of motor vehicles,

vessels or aircraft referred to in clause (a) or clause (aa) except when

used for the purposes specified therein, life insurance and health

insurance:

Provided that the input tax credit in respect of such goods or services or

both shall be available where an inward supply of such goods or services

or both is used by a registered person for making an outward taxable

supply of the same category of goods or services or both or as an element

of a taxable composite or mixed supply;

membership of a club, health and fitness centre; and

travel benefits extended to employees on vacation such asleave or home

travel concession:

Provided that the input tax credit in respect of such goods or services or

both shall be available, where it is obligatory for an employer to provide

the same to its employees under any law for the time being in force.
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Amendment by the CGST (Amendment) Act, 2018

Section 17 of the CGST Act, prescribe the list of ineligible ITC. The table
given below depict the scenario or comparison of ineligible credit as per the

CGST Act 2017 vis a vis the CGST (Amendment) Act, 2018.

No.

GST Act 2018

Amendment

Remark

(a) motor vehicles
and other

conveyances except

when they are
used—- (i) for
making the
following taxable

supplies, namely:—

(A) further supply of
such vehicles or
conveyances ;
or

(B) transportation
of passengers;
or

(@) imparting
training on
driving, flying,

navigating such

a) motor vehicles
for transportation of
persons having
approved seating
capacity of not
more than thirteen
persons (including
the driver), except
when they are used
for making the
following  taxable

supplies, namely:

(A)further supply of
such motor
vehicles; or

(B)transportation of

passengers; or

Given this, now ITC motor

vehicles for transportation of
persons having approved seating
capacity of more than thirteen
persons is allowed irrespective of
use.
Alternatively, ITC of the motor
vehicles for transportation of
persons having approved seating
less than thirteen person is
allowed only if used for
(A)further supply of such motor
vehicles; or
(B)transportation of passengers;
or
(C)imparting training on driving
such motor vehicles;
The amendment

is sought to

make it clear that input tax credit
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vehicles

conveyances,

or

(C)imparting
training on
driving such

motor vehicles;

would now available in respect of

dumpers, work-trucks, fork-lift
trucks and other special purpose
motor  vehicles. After the
amendment is carried out, input
tax credit would be denied only in
respect of motor vehicles for
transport of persons having
approved seating capacity of not
more than 13 persons (including
the driver), vessels and aircraft
when these are used for personal

purposes.

(aa) vessels and
aircraft except
when they are
used--

i. for making the
following
taxable
supplies,
namely: —

(A)further supply of
such vessels or

aircraft; or

ITC of vessels and aircraft is
blocked except when they used

for

+ further supply of such vessels or

aircraft; or

L transportation of passengers; or

+ imparting training on navigating

such vessels; or

 imparting training on flying such

aircraft;
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(B) transportation
of passengers;
or

(C)imparting
training on
navigating such
vessels; or

(D) imparting
training on
flying such

aircraft;

(ab) services of
general
insurance,
servicing, repair
and
maintenance in
so far as they
relate to motor
vehicles,
vessels or
aircraft referred
to in clause (a)
or clause (aa):
Provided that

the input tax

Earlier nothing was specified
about the eligibility of ITC with
respect to services related to
motor vehicle which leads to
ambiguity.

Hence now ITC with respect to
services of general insurance,
servicing, repair and
maintenance in so far as they
relate to motor vehicles, vessels
or aircraft as specified in clause
(@) and (aa) of the section 17(5)
of the Act are also disallowed.

However, same is available if
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credit in respect
of such services
shall be
available—

(i)where the motor
vehicles,
vessels or
aircraft referred
to in clause (a)
or clause (aa)
are used for the
purposes
specified
therein;

(ii) where received
by a taxable
person
engaged—

(I)in the

manufacture of

such motor
vehicles,

vessels or
aircraft; or

(IDin the supply of

general

- where used for the purposes

specified

- where received by a taxable

person engaged in the
manufacture of such motor
vehicles, vessels or aircraft; or
in the supply of general
insurance services in respect of
such motor vehicles, vessels or

aircraft insured by him.
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insurance

services in
respect of such
motor vehicles,
vessels or
aircraft insured

by him;

Food and

beverages, outdoor

catering, beauty
treatment, health
services, cosmetic

and plastic surgery
except where an
inward supply of
goods or services or
both of a particular
category is used by
a registered person
for  making an
outward taxable
supply of the same
category of goods

or services or both

or as an element of

Food and

beverages, outdoor

catering, beauty
treatment, health
services,

cosmetic and plastic
surgery, leasing,
renting or hiring
of motor vehicles,
vessels or aircraft
referred to in
clause (a) or
clause (aa) except
when used for the
purposes specified
therein, life

insurance and

health insurance:

Earlier, in accordance with the
provisions of section 17(5)(b),
ITC was not available in respect
of food and beverages, health
services, travel benefits to
employees etc. This sub-section
is being amended to allow ITC in
respect of such goods or services
or both where the provision of
such goods or services or both is
obligatory for an employer to
provide to its employees under

any law for the time being in

force.
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a taxable composite
or mixed supply;
(ii) membership of a
club, health and
fitness centre;

(iii) rent-a-cab, life
insurance and
health insurance
except where —-
(A) the Government
notifies the services
which are obligatory
for an employer to
provide to its
employees under
any law for the time
being in force; or
(B) such inward
supply of goods or
services or both of a
particular category
is used by a
registered  person
for making an
taxable

outward

supply of the same

Provided that the
input tax credit in
respect of such
goods or services or
both shall be
available where an
inward supply of
such goods or
services or both is
used by a
registered person
for  making an
outward taxable
supply of the same
category of goods
or services or both
or as an element of
a taxable composite
or mixed supply;

(iymembership of a

club, health and

fitness centre; an

(ii)travel  benefits
extended to
employees on
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category of goods | vacation such as
or services or both |leave or home
or as part of a | travel concession:

taxable composite | Provided that the
or mixed supply; input tax credit in
and respect of such
(iv) travel benefits | goods or services
extended to | or both shall be
employees on | available, where
vacation such as | itis obligatory for
leave or home | an employer to
travel concession; provide to its
employees under
any law for the
time being in

force

C. Works contract services when supplied for construction of an immovable
property (other than plant and machinery) except where it is an input service
for further supply of works contract service;

D. goods or services or both received by a taxable person for construction of

an immovable property (other than plant or machinery) on his own account
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including when such goods or services or both are used in the course or
furtherance of business.
Explanation - For the purposes of clauses (c) and (d), the expression
“construction” includes re-construction, renovation, additions or alterations
or repairs, to the extent of capitalisation, to the said immovable property;
E. goods or services or both on which tax has been paid under section 10 or;
F. goods or services or both received by a non-resident taxable person except
on goods imported by him;
G. goods or services or both used for personal consumption;
H. goods lost, stolen, destroyed, written off or disposed of by way of gift or
free samples; and

I. any tax paid in accordance with the provisions of sections 74, 129 and 130.

(6) The Government may prescribe the manner in which the credit referred to
in sub-35 sections (1) and (2) may be attributed.
Explanation - For the purposes of this Chapter and Chapter VI, the
expression “plant and machinery” means apparatus, equipment, and
machinery fixed to earth by foundation or structural support that are used
for making outward supply of goods or services or both and includes such
foundation and structural supports but excludes—
() land, building or any other civil structures;

(i) telecommunication towers; and
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(i) pipelines laid outside the factory premises.

Authors comments:

Credit is proposed to be denied on goods and/or services used for
personal consumption. Also, input tax credit shall not be available on
goods lost, stolen, destroyed, written off or disposed of by way of
gift or free samples. This continuation of denial will lead to substantial
tax cascading (as rate of GST will be higher than the current rate of

service tax!).

Also, another round of litigation as interpretation issues will crop up
while determining eligibility or otherwise of GST paid on personal

consumptions such as business lunch with clients.

Banking and NBFC

For a banking company or a financial institution including a NBFC,
restriction of 50% on availment of credit shall not apply to tax paid on
supplies made by one registered person to another registered person

having the same PAN.

(6) The Government may prescribe the manner in which the credit referred to

in sub-35 sections (1) and (2) may be attributed.
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Explanation - For the purposes of this Chapter and Chapter VI, the
expression “plant and machinery” means apparatus, equipment, and
machinery fixed to earth by foundation or structural support that are used
for making outward supply of goods or services or both and includes such
foundation and structural supports but excludes—

(iv) land, building or any other civil structures;

(v) telecommunication towers; and

(vi) pipelines laid outside the factory premises.

18. Availability of credit in special circumstances
(1) Subject to such conditions and restrictions as may be prescribed—

(a) a person who has applied for registration under this Act within thirty days
from the date on which he becomes liable to registration and has been
granted such registration shall be entitled to take credit of input tax in
respect of inputs held in stock and inputs contained in semi-finished or
finished goods held in stock on the day immediately preceding the date
from which he becomes liable to pay tax under the provisions of this Act;

(b) a person who takes registration under sub-section (3) of section 25 shall
be entitled to take credit of input tax in respect of inputs held in stock
and inputs contained in semi-finished or finished goods held in stock on

the day immediately preceding the date of grant of registration;
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(©)

(d)

where any registered person ceases to pay tax under section 10 or, he
shall be entitled to take credit of input tax in respect of inputs held in
stock, inputs contained in semi-finished or finished goods held in stock
and on capital goods on the day immediately preceding the date from

which he becomes liable to pay tax under section 9:

Provided that the credit on capital goods shall be reduced by such

percentage points as may be prescribed;

where an exempt supply of goods or services or both by a registered
person becomes a taxable supply, such person shall be entitled to take
credit of input tax in respect of inputs held in stock and inputs contained
in semi-finished or finished goods held in stock relatable to such exempt
supply and on capital goods exclusively used for such exempt supply on
the day immediately preceding the date from which such supply becomes

taxable:

Provided that the credit on capital goods shall be reduced by such

percentage points as may be prescribed.

(2) A registered person shall not be entitled to take input tax credit under sub-

section (1) in respect of any supply of goods or services or both to him after
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the expiry of one year from the date of issue of tax invoice relating to such
supply.

(3) Where there is a change in the constitution of a registered person on account
of sale, merger, demerger, amalgamation, lease or transfer of the business
with the specific provisions for transfer of liabilities, the said registered
person shall be allowed to transfer the input tax credit which remains
unutilised in his electronic credit ledger to such sold, merged, demerged,
amalgamated, leased or transferred business in such manner as may be
prescribed.

(4) Where any registered person who has availed of input tax credit opts to pay
tax under section 10 or, where the goods or services or both supplied by
him become wholly exempt, he shall pay an amount, by way of debit in the
electronic credit ledger or electronic cash ledger, equivalent to the credit of
input tax in respect of inputs held in stock and inputs contained in semi-
finished or finished goods held in stock and on capital goods, reduced by
such percentage points as may be prescribed, on the day immediately
preceding the date of exercising of such option or, as the case may be, the
date of such exemption:

Provided that after payment of such amount, the balance of input tax credit,
if any, lying in his electronic credit ledger shall lapse.

(5) The amount of credit under sub-section (1) and the amount payable under

sub-section (4) shall be calculated in such manner as may be prescribed.
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(6) In case of supply of capital goods or plant and machinery, on which input
tax credit has been taken, the registered person shall pay an amount equal
to the input tax credit taken on the said capital goods or plant and machinery
reduced by such percentage points as may be prescribed or the tax on the
transaction value of such capital goods or plant and machinery determined

under section 15, whichever is higher:

Provided that where refractory bricks, moulds and dies, jigs and fixtures are
supplied as scrap, the taxable person may pay tax on the transaction value

of such goods determined under section 15.

19. Taking input tax credit in respect of inputs and capital goods sent
for job work

(1) The principal shall, subject to such conditions and restrictions as may be
prescribed, be allowed input tax credit on inputs sent to a job-worker for
job-work.

(2) Notwithstanding anything contained in clause (b) of sub-section (2) of
section 16, the principal shall be entitled to take credit of input tax on inputs
even if the inputs are 5 directly sent to a job worker for job-work without
being first brought to his place of business.

(3) Where the inputs sent for job work are not received back by the principal

after completion of job-work or otherwise or are not supplied from the place
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of business of the job worker in accordance with clause (a) or clause (b) of
sub-section (1) of section 143 within one year of being sent out, it shall be
deemed that such inputs had been supplied by the principal to the job-

worker on the day when the said inputs were sent out:

Provided that where the inputs are sent directly to a job worker, the period
of one year shall be counted from the date of receipt of inputs by the job
worker.

(4) The principal shall, subject to such conditions and restrictions as may be
prescribed, be allowed input tax credit on capital goods sent to a job worker
for job work.

(5) Notwithstanding anything contained in clause (b) of sub-section (2) of
section 16, the principal shall be entitled to take credit of input tax on capital
goods even if the capital goods are directly sent to a job worker for job-work
without being first brought to his place of business.

(6) Where the capital goods sent for job work are not received back by the
principal within a period of three years of being sent out, it shall be deemed
that such capital goods had been supplied by the principal to the job worker
on the day when the said capital goods were sent out:

Provided that where the capital goods are sent directly to a job worker, the
period of three years shall be counted from the date of receipt of capital

goods by the job worker.
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(7) Nothing contained in sub-section (3) or sub-section (6) shall apply to moulds
and dies, jigs and fixtures, or tools sent out to a job worker for job work.
Explanation - For the purpose of this section, “principal” means the person

referred to in section 143.

20. Manner of distribution of credit by Input Service Distributor

(1) The Input Service Distributor shall distribute the credit of central tax as
central tax or integrated tax and integrated tax as integrated tax or central
tax, by way of issue of a document containing the amount of input tax credit
being distributed in such manner as may be prescribed.

(2) The Input Service Distributor may distribute the credit subject to the
following conditions, namely: -
(@) the credit can be distributed to the recipients of credit against a

document containing such details as may be prescribed;
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(b)

(©)

(d)

(e)

the amount of the credit distributed shall not exceed the amount of
credit available for distribution;

the credit of tax paid on input services attributable to a recipient of credit
shall be distributed only to that recipient;

the credit of tax paid on input services attributable to more than one
recipient of credit shall be distributed amongst such recipients to whom
the input service is attributable and such distribution shall be pro rata
on the basis of the turnover in a State or turnover in a Union territory
of such recipient, during the relevant period, to the aggregate of the
turnover of all such recipients to whom such input service is attributable
and which are operational in the current year, during the said relevant
period;

the credit of tax paid on input services attributable to all recipients of
credit shall be distributed amongst such recipients and such distribution
shall be pro rata on the basis of the turnover in a State or turnover in a
Union territory of such recipient, during the relevant period, to the
aggregate of the turnover of all recipients and which are operational in
the current year, during the said relevant period.

Explanation - For the purposes of this section, —-

(a) the “relevant period” shall be--
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(i) if the recipients of credit have turnover in their States or Union
territories in the financial year preceding the year during which credit
is to be distributed, the said financial year; or

(i) if some or all recipients of the credit do not have any turnover in
their States or Union territories in the financial year preceding the
year during which the credit is to be distributed, the last quarter for
which details of such turnover of all the recipients are available,
previous to the month during which credit is to be distributed;

(b) the expression “recipient of credit” means the supplier of goods or
services or both having the same Permanent Account Number as that of
the Input Service Distributor;

(c) the term ‘turnover’, in relation to any registered person engaged in
the supply of taxable goods as well as goods not taxable under this
Act, means the value of turnover, reduced by the amount of any duty

or tax levied under entry-84-"under entries 84 and 92A"” of List I of the

Seventh Schedule to the Constitution and entry 51 and 54 of List II of

the said Schedule.
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or such other document as prescribed for the purposes of distributing the credit
of CGST (SGST in State Acts) and / or IGST paid on the said services to a
supplier of taxable goods and / or services having same PAN as that of the
office referred to above. Thus, it appears that only credit on ‘input services’

can be distributed (and not on inputs or capital goods).

Amendment by the CGST (Amendment) Act, 2018

As discussed aforesaid, Section 20 of the CGST Act prescribes manner of
distribution of credit by Input Service Distributor. In one of the draft official

document stated the rationale behind the amendment:

‘It was inadvertently left out from clause (c) of Explanation to section 20.
Section 20 deals with the manner of distribution of credit by the Input Service
Distributor. Section 20 (2) (d) provides that where the credit is attributable to
more than one recipient, such credit shall be distributed amongst the

recipient’s pro rata on the basis of turnover in the State or Union territory.’

As per clause (c) of Explanation to section 20, the expression “turnover” does
not include any duty or tax levied under entry 84 of List I of the Seventh
Schedule to the Constitution and entries 51 and 54 of List II of the said

Schedule.

Entry 54 of List II covers taxes on the sale or purchase of goods other than

newspapers, subject to the provisions of entry 92A of List I while Entry 92A of
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21. Manner of recovery of credit distributed in excess
Where the Input Service Distributor distributes the credit in contravention of the
provisions contained in section 20 resulting in excess distribution of credit to one
or more recipients of credit, the excess credit so distributed shall be recovered
from such recipients along with interest, and the provisions of section 73 or
section 74, as the case may be, shall, mutatis mutandis, apply for determination

of amount to be recovered.

Chapter-VI
REGISTRATION
22. Persons liable for registration
(1) Every supplier shall be liable to be registered under this Act in the State or

Union territory, other than special category States, from where he makes a
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taxable supply of goods or services or both, if his aggregate turnover in a

financial year exceeds twenty lakh rupees:

Provided that where such person makes taxable supplies of goods or services
or both from any of the special category States, he shall be liable to be
registered if his aggregate turnover in a financial year exceeds ten lakh
rupees.

“Provided further that the Government may, at the request of a special

category State and on the recommendations of the Council, enhance the

aggregate turnover referred to in the first proviso from ten lakh rupees to

such amount, not exceeding twenty lakh rupees and subject to such

conditions and limitations, as may be so notified.";

(2) Every person who, on the day immediately preceding the appointed day, is
registered or holds a licence under an existing law, shall be liable to be
registered under this Act with effect from the appointed day.

(3) Where a business carried on by a taxable person registered under this Act is
transferred, whether on account of succession or otherwise, to another
person as a going concern, the transferee or the successor, as the case may
be, shall be liable to be registered with effect from the date of such transfer
or succession.

(4) Notwithstanding anything contained in sub-sections (1) and (3), in a case of

transfer pursuant to sanction of a scheme or an arrangement for
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amalgamation or, as the case may be, de-merger of two or more companies

pursuant to an order of a High Court, Tribunal or otherwise, the transferee

shall be liable to be registered, with effect from the date on which the

Registrar of Companies issues a certificate of incorporation giving effect to

such order of the High Court or Tribunal.

Explanation - For the purposes of this section,—-

() the expression “aggregate turnover” shall include all supplies made
by the taxable person, whether on his own account or made on behalf
of all his principals;

(i) the supply of goods, after completion of job-work, by a registered job
worker shall be treated as the supply of goods by the principal referred
to in section 143, and the value of such goods shall not be included in
the aggregate turnover of the registered job worker;

(i) the expression “special category States” shall mean the States as

specified in sub-clause (g) of clause (4) of Article 279A of the

Constitution. [except the state of Jammu and Kashmir_and States of

Arunachal Pradesh, Assam, Himachal Pradesh, Meghalaya, Sikkim and

Uttarakhand]! 3

LIns by Act 26 of 2017, sec 2(2)(b) (w.e.f. 08-07-2017)
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Author comments:

Every person who is liable to be registered under Schedule V of this Act is
required to apply for registration in every such State in which he is so liable
within thirty days from the date on which he becomes liable to registration.
Casual/ non-residents should apply at-least five days before their

commencement of business.

Registration number in GST will be PAN based and hence, having PAN would
be a pre-requisite for obtaining registration. Further, as registration under GST
will be State-wise, thus the assesse will have to obtain separate registration
for each State. Further, the GST law provides for an option to obtain separate

registration for each of the ‘business vertical’ in the same State.

Amendment by the CGST (Amendment) Act, 2018

Earlier, threshold was 10 lakhs, now, proviso is inserted so that the
Government may, at the request of a special category State and on the
recommendations of the Council, can enhance the aggregate turnover from
ten lakh rupees to such amount, not exceeding twenty lakh rupees. Rational
behind insertion of said provision seems that the State of Assam has requested
that the threshold exemption for registration in their State should be raised

from Rs. 10 lakhs to Rs. 20 lakhs.
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23. Persons not liable for registration
(1) The following persons shall not be liable to registration, namely:-

(@) any person engaged exclusively in the business of supplying goods or
services or both that are not liable to tax or wholly exempt from tax
under this Act or under the Integrated Goods and Services Tax Act;

(b) an agriculturist, to the extent of supply of produce out of cultivation
of land.

(2) The Government may, on the recommendations of the Council, by
notification, specify the category of persons who may be exempted from

obtaining registration under this Act.

Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act
www.taxguru.in




Index | CGST Act | IGST Act | UTGST Act | CGST Rules | Compensation Act

24. Compulsory registration in certain cases
Notwithstanding anything contained in sub-section (1) of section 22, the

following categories of persons shall be required to be registered under this Act,

(i) persons making any inter-State taxable supply;

(i) casual taxable persons making taxable supply;

(i) persons who are required to pay tax under reverse charge;

(iv) person who are required to pay tax under sub-section (5) of section 9;

(v) non-resident taxable persons making taxable supply;

(vi) persons who are required to deduct tax under section 51, whether or not
separately registered under this Act;

(vii) persons who make taxable supply of goods or services or both on behalf of
other taxable persons whether as an agent or otherwise;

(vii) Input Service Distributor, whether or not separately registered under this
Act;

(ix) persons who supply goods or services or both, other than supplies specified
under sub-section (5) of section 9, through such electronic commerce
operator who is required to collect tax at source under section 52;

(x) every electronic commerce operator who is required to collect tax at source

under section 52;
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(xi) every person supplying online information and data base access or retrieval
services from a place outside India to a person in India, other than a
registered person; and

(xii) such other person or class of persons as may be notified by the Government

on the recommendations of the Council.

25. Procedure for registration

(1) Every person who is liable to be registered under section 22 or section 24
shall apply for registration in every such State or Union territory in which he
is so liable within thirty
days from the date on which he becomes liable to registration, in such
manner and subject to such conditions as may be prescribed:
Provided that a casual taxable person or a non-resident taxable person shall
apply for registration at least five days prior to the commencement of
business.

"Provided further that a person having a unit, as defined in the Special

Economic Zones Act, 2005, in a Special Economic Zone or being a Special

Economic Zone developer shall have to apply for a separate registration, as

distinct from his place of business located outside the Special Economic Zone

in the same State or Union territory.";
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Explanation - Every person who makes a supply from the territorial waters
of India shall obtain registration in the coastal State or Union territory where
the nearest point of the appropriate base line is located.

(2) A person seeking registration under this Act shall be granted a single
registration in a State or Union territory:
Provided that a person having multiple business verticals in a State or Union
territory may be granted a separate registration for each business vertical,
subject to such conditions as may be prescribed.

"Provided that a person having multiple places of business in a State or

Union territory may be granted a separate registration for each such place

of business, subject to such conditions as may be prescribed.".

(3) A person, though not liable to be registered under section 22 or section 24
may get himself registered voluntarily, and all provisions of this Act, as are
applicable to a registered person, shall apply to such person.

(4) A person who has obtained or is required to obtain more than one
registration, whether in one State or Union territory or more than one State
or Union territory shall, in respect of each such registration, be treated as
distinct persons for the purposes of this Act.

(5) Where a person who has obtained or is required to obtain registration in a
State or Union territory in respect of an establishment, has an establishment
in another State or Union territory, then such establishments shall be treated

as establishments of distinct persons for the purposes of this Act.
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(6) Every person shall have a Permanent Account Number issued under the
Income-tax Act, 1961 in order to be eligible for grant of registration:
Provided that a person required to deduct tax under section 51 may have,
in lieu of a Permanent Account Number, a Tax Deduction and Collection
Account Number issued under the said Act in order to be eligible for grant of
registration.

(7) Notwithstanding anything contained in sub-section (6), a non-resident
taxable person may be granted registration under sub-section (1) on the
basis of such other documents as may be prescribed.

(8) Where a person who is liable to be registered under this Act fails to obtain
registration, the proper officer may, without prejudice to any action which
may be taken under this Act or under any other law for the time being in
force, proceed to register such person in such manner as may be prescribed.

(9) Notwithstanding anything contained in sub-section (1),—-

(@) any specialised agency of the United Nations Organisation or any
Multilateral Financial Institution and Organisation notified under the
United Nations (Privileges and Immunities) Act, 1947, Consulate or
Embassy of foreign countries; and

(b) any other person or class of persons, as may be notified by the
Commissioner, shall be granted a Unique Identity Number in such

manner and for such purposes, including refund of taxes on the notified
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supplies of goods or services or both received by them, as may be
prescribed.

(10) The registration or the Unique Identity Number shall be granted or rejected
after due verification in such manner and within such period as may be
prescribed.

(11) A certificate of registration shall be issued in such form and with effect from
such date as may be prescribed.

(12) A registration or a Unique Identity Number shall be deemed to have been
granted after the expiry of the period prescribed under sub-section (10), if

no deficiency has been communicated to the applicant within that period.

Comments with respect to Amendment in GST Act :

A person having multiple places of business in a State or Union territory can
obtain separate registration for each such place of business or business
vertical. Similarly, now proviso is inserted to allow a person having multiple

units in an SEZ to take separate registration for each such unit.

26. Deemed registration
(1) The grant of registration or the Unique Identity Number under the State
Goods and Services Tax Act or the Union Territory Goods and Services Tax

Act shall be deemed to be a grant of registration or the Unique Identity
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Number under this Act subject to the condition that the application for
registration or the Unique Identity Num